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STATEMENT OF JURISDICTION 
This Court has jurisdiction over this matter pursuant to UTAH CODE ANN. § 78-2a-3(2)(j) 
(1996). 
STATEMENT OF ISSUES 
1. The issue presented for appeal is whether Smith's, as a possessor of land, can be held 
liable to an invitee for a defect of which it had no actual or constructive notice. 
STANDARD OF REVIEW: The Utah Supreme Court has set forth the standard of review 
of a summary judgment as follows: 
Inasmuch as a challenge to summary judgment presents for review conclusions of 
law only, because, by definition, summary judgments do not resolve factual issues, 
this court reviews those conclusions for correctness, without according deference to 
the trial court's legal conclusions. Madsen v. Borthick, 769 P.2d 245 (Utah 1988). 
Bonham v. Morgan, 788 P.2d 497,499 (Utah 1989). 
CONSTITUTIONAL PROVISIONS, STATUTES, 
ORDINANCES AND RULES 
There are no controlling constitutional provisions, statutes, ordinances, or rules. 
STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
This case arises out of a trip and fall which occurred at Smith's Food and Drug Centers in 
Logan, Utah, on April 18, 1992. McKay, while entering the store, tripped on a stainless steel cap 
which was part of the sliding door system installed at the entryway to the store. She claimed injuries 
and brought suit against Smith's, as possessor of land, U.S. Aluminum, as manufacturer of the door 
system, and various contractors and the architect involved in the construction project during which 
the door was installed. 
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B. COURSE OF PROCEEDINGS 
This action was originally filed on February 12, 1994, against Smith's Food and Drug 
Centers, Inc., and amended on April 18, 1994, to name United States Aluminum, International 
Aluminum Corporation ("U.S. Aluminum"), James O. Chamberlain, Crittenden Glass Company, and 
Crittenden Paint & Glass ("Crittenden"). R&O Construction Company was added through a later 
amendment.1 R. 52. 
On August 7, 1995, Crittenden filed a motion for summary judgment, which was stayed 
pursuant to Rule 56(f) of the Utah Rules of Civil Procedure to permit additional discovery. R. 333. 
On January 12,1996, U.S. Aluminum moved for summary judgment. R. 434. On March 4, 1996, 
Smith's filed a motion for summary judgment. R. 537. Finally, on April 12, 1996, R&O 
Construction Company filed for summary judgment. R. 656. Ms. McKay responded to Crittenden's 
motion for summary judgment, but did not file memoranda or affidavits opposing either U.S. 
Aluminum's or Smith's motions for summary judgment prior to the hearing which was held on 
March 25,1996. 
At the hearing, the trial court granted McKay ten days to file memoranda opposing the 
pending motions for summary judgment. However, on April 1, 1996, the trial court inadvertently 
issued a Memorandum Decision granting the motions for summary judgment filed by Crittenden, 
U.S. Aluminum, and Smith's. On April 2,1996, Ms. McKay filed a memorandum opposing Smith's 
1 There are multiple cross-claims and third party complaints between the various defendants which have 
not been resolved, but have been rendered moot by the entry of summary judgment in favor of the 
defendants. On February 6, 1997, Smith's filed a motion for summary disposition in order to apprise the 
Utah Supreme Court of these outstanding cross-claims. The Utah Supreme Court denied the motion for 
summary disposition. 
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motion for summary judgment. R. 666. After Smith's responded, the trial court issued a 
memorandum decision dated May 7, 1996, granting summary judgment to Crittenden, U.S. 
Aluminum, R&O Construction, and Smith's. R. 825. The Order granting summary judgment was 
entered by the Court on May 23,1996. R. 835. 
The remaining defendant, James Chamberlain, filed a motion for summary judgment on 
October 18, 1996. R. 854. The motion was granted and an Order entered on December 23, 1996. 
R. 900. Ms. McKay filed a Notice of Appeal on December 24,1996. 
C. STATEMENT OF FACTS 
1. On April 18,1992, McKay entered the Smith's store in Logan, Utah, to return two videos 
she had previously rented. R.1074 (Deposition of Stephanie McKay, p. 18, attached as Addendum 
i). 
2. Upon entering the doorway at the main entrance, Plaintiff caught her foot on an object that 
was slightly raised from the floor, which caused her to fall forward. R. 1083 (Deposition of 
Stephanie McKay, pp. 27, attached as Addendum 1). 
3. Plaintiff did not notice the object, which she described as a cable, prior to tripping over 
it. R. 1083, 1089 (Deposition of Stephanie McKay, pp. 27, 33, attached as Addendum 1). 
4. At the doorway of the Smith's store, there is a sliding glass door system manufactured by 
U. S. Aluminum Corporation. The sliding glass doors ride on an aluminum track. On top of each 
of these tracks is a "stainless steel cap." The Plaintiff apparently tripped on a portion of the stainless 
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steel cap which had become dislodged from the track. (See photographs, attached as Addendum 
10.)2 
5. John Frey, the Chief Design Engineer for International Aluminum,3 explained the purpose 
of the stainless steel cap: 
Q. What is the reason for the stainless steel track caps that are indicated as additional 
features on Exhibit 1-3? 
A. The purpose of the stainless steel cap is to give longevity to the life of the track. 
The door itself does not need to have a stainless steel track. It can roll on aluminum. 
It's just to give prolonged life of that track. 
R. 1239 (Deposition of John Frey, p. 23, attached as Addendum 2). 
6. Plaintiff tripped over a portion of this stainless steel cap. The force of Plaintiffs fall 
pulled the cap loose from a section of the doorway approximately 10 inches wide, and raised the cap 
approximately 12-18 inches above the floor. R. 1083-1084 (Deposition of Stephanie McKay, pp. 27-
28, attached as Addendum 1). 
7. Immediately prior to her fall, Plaintiff observed several other Smith's customers both 
entering and exiting the store through the doorway in question. None of these customers tripped or 
fell as they entered the store: 
Q. And the people that you saw enter the store ahead of you, they apparently didn't 
have any problem with the cable, is that correct? 
A. That's correct. 
R. 1089 (Deposition of Stephanie McKay p. 33, attached as Addendum 1). 
2Although these photographs are contained in the Court's record, it is unknown by Smith's who supplied them for 
the Court's review. 
3U. S. Aluminum is a division of International Aluminum. (Deposition of John Frey, p. 7). 
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8. The doorway was installed when the Smith's store was constructed in 1988-1989. R.1352 
(Deposition of James Chamberlain, p. 6, attached as Addendum 3). Prior to construction of the 
Logan Smith's store, Smith's retained Chamberlain, an architect, to serve as architect of record. R. 
1351 {Id. at 5). 
9. Smith's provided Mr. Chamberlain with a fixture plan and a set of specifications from a 
prior store constructed in Cottonwood, Arizona. R. 1539-40, 1358-59 (Deposition of Jonathan 
Ramras, pp. 30-31, attached as Addendum 4; Deposition of James Chamberlain, pp. 12-13, attached 
as Addendum 3). 
10. Mr. Chamberlain conceded that he was provided the specifications for the Cottonwood, 
Arizona, simply to assist him in designing the Logan store: 
Q. And Smith's simply provided Deposition Exhibit 5 to you, Mr. Valentiner's, to be 
of assistance to you in doing the project in Logan? 
A. That is correct. 
R. 1360 {Id. at 14.) 
11. Mr. Chamberlain incorporated the specifications for the door front from the Cottonwood, 
Arizona, store into his specifications for the Logan store without modification: 
Q. With regards to the section entitled aluminum entrances and store fronts, do you 
have a recollection of having made any changes or additions or deletions to what Mr. 
Valentiner had done in his specifications for the Arizona store? 
A. I don't think so. 
Q. So you think they're identical? 
A. I do. 
R. 1363 {Id. at 17). 
12. The specifications which Mr. Chamberlain incorporated stated as follows: 
Drawings are based on one manufacturer's standard aluminum sliding entrance and 
storefront system. Another standard system of a similar and equivalent nature will 
be acceptable when differences do not materially detract from design concept or 
intended performances, as judged solely by Architect. Aluminum system standards 
shall be based on Kawneer 1010 Sliding Mall Front and Kawneer Trifab 450/451 
framing system. 
* * * 
Available Manufacturers: Subject to compliance with requirements, manufacturers 
offering products which may be incorporated into the work include, but are not 
limited to, the following: 
Amarlite/Arco Metals Co. 
Arcadia Northrop Architectural Systems 
Kawneer Company, Inc. 
Tubelite Div. Indal, Inc. 
United States Aluminum Corp., International Alum. Corp. 
R. 1462-1469 (See Specifications, attached as Addendum 5). 
13. Defendant Crittenden Paint and Glass Company received the plans for the Smith's Logan 
store from the general contractor, R&O Construction, and carefully reviewed those plans in 
preparing its bid. R. 1673 (Deposition of Lee Crittenden, p. 16, attached as Addendum 6). 
14. E. M. Whitmeyer, construction manager of R&O Construction, the general contractor 
on the Smith's store, testified that Crittenden Paint and Glass Company was the subcontractor that 
provided the doors: 
Q. Were the sliding doors at the Logan store provided by the owner, Smith's? 
A. No. 
Q. They were provided by Crittenden? 
A. Correct. 
R. 1599 (Deposition of E.M. Whitmeyer, p. 26, attached as Addendum 7). 
15. The door installed at the Smith's store was a Series 2000 sliding door manufactured by 
U. S. Aluminum Corporation. Across the top of the page of the U. S. Aluminum Corporation 
catalog and specifications appear the words "For Interior Applications Only." R. 1320 (U.S. 
Aluminum Catalog, pp. 22, attached as Addendum 8). 
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16. However, Mr. Lee Crittenden testified that Crittenden submitted the specifications to the 
architect without the language "For Interior Applications Only": 
Q. Now, when you sent in your bid to R&O Construction Company, did any of the 
pages that you copied and sent to R&O out of the catalog, did any of those pages 
include the language at the top, "2000 sliding doors for interior application only?" 
A. You know, I honestly can't tell you, but I could suspect not, because typically we 
would only provide submittals one time. 
R. 1379 (Deposition of Lee Crittenden, p. 22, attached as Addendum 6). (See Crittenden's 
submittals attached as Addendum 11.) 
17. Although the top of each sheet in the United States Aluminum Corporation catalog states 
that the 2000 Sliding Doors are "for interior applications only," the same specifications also indicate 
that the door may be used at exterior locations in certain circumstances: 
Series 2000 sliding doors are designed for interior application. They can be used at 
exterior only when water penetration, air infiltration, and structural performance are 
not critical. 
R. 1320 (United States Aluminum Corporation Catalog, p. 22, attached as Addendum 8). 
18. Mr. Crittenden has testified that in his opinion, water penetration was not critical at the 
Smith's location: 
Q. Okay, with respect to the sliding door system to be installed at the Smith's store, 
are you familiar with where it was to be installed? 
A. Yes. 
Q. And was water penetration critical? 
A. No. 
Q. Why not? 
A. Because it was used as a —basically it was used as an auxiliary or a backup door 
to the air system and was probably closed once or twice a year. 
R. 1686 (Deposition of Lee Crittenden, p. 29, attached as Addendum 6). 
7 
19. Mr. Crittenden also testified that he did not believe that air infiltration or structural 
performance were critical either: 
Q. What about air infiltration? Was that critical? 
A. Probably not critical, but other parts of the specification indicate that the door is 
fully weather stripped and so, to me, that would indicate a satisfactory degree of air 
infiltration control. When I would read this, what I would normally pick up from that 
is that the product may not have been tested and certified to meet certain water and 
air infiltration criteria. It doesn't mean that it can't control those items at all, but may 
not have been certified. 
Q. What about structural performance? Was that critical to the installation? 
A. Well, structural performance, to me, would indicate that the door itself was 
satisfactorily constructed, was strong enough to operate and work for the purposes 
intended. In other words, the components were structurally sound. 
Q. So, as I understand what you're saying, is the way you interpreted this page under 
performance requirements published by U.S. Aluminum Corporation, that their doors 
can be used both for interior use and exterior use, if the items of water penetration, 
air infiltration, and structural performance are not critical? 
A. That's right. I basically can see no difference in that application. 
R.1688-89 (Deposition of Lee Crittenden, pp. 31-32, attached as Addendum 6). 
20. Mr. John Frey, the chief designer for U.S. Aluminum, testified that he was aware that 
if snow and frost were to accumulate under the track, the stainless steel cap could pop off and create 
a hazard: 
Q. How could ice or frost do damage? 
A. There's a term that's called a frost wedge effect where if ice or frost build up, that 
it can separate concrete asphalt. 
Q. What damage can be done by ice or frost to the track, including the stainless steel 
caps? 
A. Well, as far as our track, there's not a lot of damage. But between the track and 
the roll form stainless steel cap, I would assume that could try to pop that up. 
Q. So you say there's nothing you really contemplate in the track itself but with 
regard to the stainless steel cap that fits over the -what is it, an aluminum runner? 
A. Yes, sir. 
Q. If ice or frost was to get in there, you are contemplating it could pop it up? 
A. Yes, sir. 
R. 1240-41 (Deposition of John Frey, pp. 24-25, attached as Addendum 2). 
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21. However, Mr. Frey concedes that U. S. Aluminum took no steps to warn of that 
potential: 
Q. Do any of your documents warn with regard to that potential? 
A. No, sir. 
R. 1240-41 (Deposition of John Frey, pp. 24-25, attached as Addendum 2). 
22. Another possible cause of the cap coming loose is an excessive weight load on the track. 
Mr. Frey admitted that he was aware that if heavy objects were driven across the track, it could do 
damage to the track: 
Q. And what would constitute heavy abuse, in your opinion? 
A. Well, the track is designed for a 250-pound concentrated load as we state in our 
specifications. So a prolonged usage of obstacles over 250 pounds can do damage to 
that truck [sic]. 
R. 1240 (Deposition of John Frey, p. 24, attached as Addendum 2).4 
23. However, Mr. Frey also admitted that despite his knowledge, no warning was given that 
heavy equipment could damage the track: 
Q. The statement does not mention that any weight in excess of 250 pounds may 
cause damage to the track, does it? 
A. No, sir. 
Q. And for that reason, I take you haven't in your documentation given a warning 
with respect to weights in excess of 250 pounds may caused damage to the track? 
A. Yes, sir. 
R. 1250-51 (Deposition of John Frey, pp. 34-35, attached as Addendum 2). 
4U.S. Aluminum contends that the following language from the specifications advised users that no more than 250 
pounds should be driven over the door: 
"Sliding panels shall be equipped with two tandem ball bearing rollers, each capable of supporting 
250 pounds of moving weight." 
R. 1248. 
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24. Mr. Frey further testified that U.S. Aluminum had never had reports of any damage 
caused by weights in excess of 250 pounds: 
Q, In the experience of U.S. Aluminum and this 2000 Sliding Door Series, have you 
ever had any reports of any damage to the tracks caused by weights in excess of 250 
pounds? 
A. No, sir. 
R. 1251 (Mat 35). 
25. Mr. James Chamberlain, the architect who approved use of the door, testified that he was 
never aware that the door could withstand only 250 pounds: 
Q, Were you aware that this product cannot handle weights in excess of 250 pounds? 
A. I don't know that I was aware of that. 
Q, The manufacturer never warned you with regards to that? 
A, No. 
R. 1397 (Deposition of James Chamberlain, p. 51, attached as Addendum 3). 
26. Prior to the incident involving the Plaintiff, Mr. Chamberlain had never heard of a 
similar occurrence: 
Q. Insofar as you were concerned, in terms of being the architect on this case and 
recommending the Kawneer 101 and/or the U.S. Aluminum series 2000, would you 
have anticipated, under any circumstances, that the stainless steel cap would have 
come loose from the roller itself, in the track or threshold? 
A. IVe never seen it happen before on any other--Ifve never heard of it happening 
before in any other application. 
Q. So if it happened it would be a total surprise to you? 
A. Yes. 
R. 1409-10 (Deposition of James Chamberlain, pp. 63-64, attached as Addendum 3). 
27. Similarly, Mr. John Frey has testified that his company has never encountered a similar 
problem in 28 years: 
THE WITNESS: In the 28 years that weVe been manufacturing this, we have shipped 
in excess of over 3,100,000 linear feet of this track. And to my best knowledge, we 
10 
have never had this come loose. Now, saying whether or not it could come loose or 
could not, we have never seen nor heard of it coming loose. 
R. 1252-53 (Deposition of John Frey, pp. 36-37, attached as Addendum 2). 
28. As architect of record on the project, Mr. Chamberlain was ultimately responsible for 
all of the specifications in the store plans: 
Q. So you anticipated Smith's would then deal directly with U.S. Aluminum and provide it 
[the door]? 
A. But it's still going into the project, so I have to approve the shop drawing to make sure 
it satisfies the specification, regardless of who furnishes it. 
Q. And you're responsible for the specification, right? 
A. Yes. 
Q. And if the specification is not correct, that's your error, right? 
A. Yes. 
R. 1375-76 (Deposition of James Chamberlain, pp. 29-30, attached as Addendum 3). 
SUMMARY OF ARGUMENTS 
McKay has brought suit against Smith's claiming that it was negligent in the maintenance 
of the store where she fell. Smith's concedes that McKay was an invitee, and contends that the 
standard of care owed to an invitee is set forth in Restatement (Second) of Torts, § 343 (1965). 
English v. Kienke, 848 P.2d 153 (Utah 1993). Under this provision, and Utah case law, McKay must 
show that Smith's knew or should have known of a dangerous condition on the premises in order 
to state a claim of negligence. 
McKay relies upon Canfield v. Albertson 's, Inc., 841 P.2d 1224 (Utah Ct. App. 1992), in 
which this Court held that the plaintiff need not prove notice where the possessor of land or his 
agents create the hazardous condition. In Schnuphase v. Storehouse Markets, 918 P.2d 476 (Utah 
1996), the Utah Supreme Court held that Canfield's holding should be limited to those instances 
where the storekeeper was aware of "the foreseeabihty of an inherently dangerous condition." In this 
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case, there is no evidence that Smith's knew, or had any reason to know, that any particular use of 
the door would result in a cap failure and the accident which ensued. 
McKay contends that the cap on the door failed because weights in excess of 250 pounds 
were transported over it, and an accumulation of dirt and debris also contributed to the failure. 
However, there is no evidence that Smith's knew, or had any reason to know, that transporting 
weights in excess of 250 pounds would cause damage to the track, let alone cause the cap to fail and 
an accident to occur. In fact, the door's manufacturer, U.S. Aluminum, conceded that it gave no 
warning that weights in excess of 250 pounds could cause the cap to fail. Moreover, there are no 
instructions or warnings that the door threshold needed to be kept clean and that the failure to do so 
would result in a cap failure. Thus, the trial court did not err in granting summary judgment to 
Smith's. 
ARGUMENT 
THE TRIAL COURT APPROPRIATELY GRANTED SUMMARY JUDGMENT IN FAVOR 
OF SMITH'S BECAUSE THERE WAS NO EVIDENCE THAT SMITH'S KNEW OR 
SHOULD HAVE KNOWN OF A DANGEROUS CONDITION. 
McKay alleges that Smith's, as owner of the Logan store, failed to maintain its premises in 
a condition reasonably safe for patrons and, therefore, Smith's may be held liable for the injuries 
suffered by McKay. Before turning to the merits of this case, a general discussion of the duty owed 
by Smith's to McKay is appropriate. The duty owed by Smith's as a possessor of land to one who 
enters its property depends on whether that person is an "invitee," "licensee," or a "trespasser." 
Whipple v. American Forklrr. Co., 910 P.2d 1218, 1220 (Utah 1996); Pratt v. Mitchell Hollow Irr. 
Ca, 813 P.2d 1169,1172 (Utah 1991). In this case, there is no dispute that when Ms. McKay entered 
Smith's, she was an "invitee." 
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In English v. Kienke, 848 P.2d 153,156 (Utah 1993), the Utah Supreme Court held that the 
duty owed by a possessor of land to an invitee is found in Restatement (Second) of Torts, § 343 
(1965), which provides as follows: 
A possessor of land is subject to liability for physical harm caused to his invitees by 
a condition on the land if, but only if, he 
(a) knows or by the exercise of reasonable care would discover the condition, 
and should realize that it involves an unreasonable risk of harm to such 
invitees, and 
(b) should expect that they will not discover or realize the danger, or will fail 
to protect themselves against it, and 
(c) fails to exercise reasonable care to protect them against the danger. 
Id. See also Laws v. Blanding City, 893 P.2d 1083, 1085 (Utah Ct. App. 1995).5 The trial court 
followed English and prior cases involving slip and falls when it held that the "landowner is liable 
for damages resulting in physical harm caused to invitees by a condition of the land only if he 
knows or by the exercise of reasonable care would discover the condition and realizes that it involves 
unreasonable risk of harm to invitees." R. 828-829. (Memorandum Decision, pp. 4-5, attached as 
Addendum 9). 
McKay concedes that this is the appropriate standard, but claims that the trial court failed to 
apply a line of cases in which this Court has held that a plaintiff need not prove actual or constructive 
notice of a condition when the cause of the injury is "under the exclusive control of or created by the 
Defendant." (Appellant's Brief, p. 16). Specifically, McKay relies upon Canfield v. Albertson 's, Inc., 
841 P.2d 1224 (Utah Ct. App. 1992). 
5 Although McKay contends that the facts of English are factually distinguishable, she has failed to show that the 
statement of the duty owed to an invitee is inappropriate. Smith's freely concedes that the facts of English are 
inapposite as that case involved the death of a tenant due to his own negligence. However, the plaintiff in English 
contended that he was an invitee, the Utah Supreme Court discussed the duty owed by a possessor of land to an 
invitee, and that discussion is controlling to this case, which also involves an invitee. 
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In Canfield, the plaintiff slipped and fell on a piece of "farmer's pack lettuce," so called 
because the lettuce is displayed and sold directly from the box, before the store removes the outer 
leaves and wraps the lettuce. Id. at 1225. There was evidence that Albertson's knew of the 
propensity of customers to remove the outer leaves to inspect the quality of the underlying lettuce, 
and that such leaves would frequently be dropped on the floor. Id. There was also evidence "that 
Albertson's was aware of this problem and placed empty boxes around the farmer's pack display in 
which customers could place the discarded leaves." Id. at 1225. 
In reversing the entry of summary judgment for Albertson's, this Court held as follows: 
We therefore reiterate the rule set forth in De Weese, that where the storeowner 
chooses a method of operation where it is reasonably foreseeable that the expectable 
acts of third parties will create a dangerous condition, an injured party need not prove 
either actual or constructive knowledge of the specific condition. Id. at 901. In this 
type of case, notice is satisfied as a matter of law because the storekeeper is deemed 
to be informed of the dangerous condition since it adopted the method of operation. 
Id. at 1226. 
Recently, in Schnuphase v. Storehouse Markets, 918 P.2d 476 (Utah 1996), the Utah 
Supreme Court addressed the holding of Canfield. In Schnuphase, the store distributed ice cream 
samples, one of which was dropped on the floor by a customer. The plaintiff slipped on the sample 
and was injured. She sued Storehouse Markets, contending that she did not have to prove notice 
since it was foreseeable that customers would drop the samples and that the storekeeper "created" 
the condition by giving away the samples. 
In affirming summary judgment for the storeowner, the Utah Supreme Court examined 
Canfield and observed that a central feature of this Court's holding was that Albertson's had notice 
of the dangerous condition: 
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Central to its finding in Canfield was the court of appeals' determination that 
Albertson's had notice of the potentially hazardous condition, as evidenced by the 
store's placement of empty boxes and its institution of a regular schedule for 
inspection and cleaning the produce section. 
Schnuphase, 918 P.2d at 479. The Supreme Court ultimately held that before Canfield would apply 
to remove the notice element of a plaintiffs claim, there must be some evidence of the 
"foreseeability of an inherently dangerous condition": 
However, Canfield does not support liability in this case because Schnuphase failed 
to provide evidence of the foreseeability of an inherently dangerous condition. In a 
series of cases, this court has stated that foreseeability and inherent danger are key 
elements of a negligence action under the second theory of liability. See Long v. 
Smith Food King Store, 531 P.2d 360, 362 (Utah 1973)(essential element in method 
of operation claim is that condition created by defendant is of such character that 
defendant has or should have notice of inherently dangerous condition) see also Allen 
[v. Federated Dairy Farms, Inc.], 538 P.2d [175,176-177 (1975)] (temporary display 
does not constitute dangerous condition of permanent nature). While we do not limit 
the second class of cases to only those operations which are permanently employed, 
inherent danger and foreseeability remain essential elements of the claim. 
Schnuphase, 918 P.2d at 479 (text inside brackets added).6 
6The two classes of cases were defined by the Utah Supreme Court as follows: 
The first [class] involves some unsafe condition of a temporary nature, such as a slippery 
substance on the floor and usually where it is not known how it got there. In this class of case it 
is quite universally held that fault cannot be imputed to the defendant so that liability results 
unless two conditions are met: (A) that he had knowledge of the condition, that is, either actual 
knowledge, or constructive knowledge because the condition has existed long enough that he 
should have discovered it; and (B) that after such knowledge, sufficient time elapsed that in the 
exercise of reasonable care he should have remedied it. 
* * * 
The second class of cases involves some unsafe condition of a permanent nature, such as: in the 
structure of the building, or of a stairway, etc., or in the equipment or machinery, or in the 
manner of use, which was created or chosen by the defendant (or his agents), or for which he is 
responsible. In such circumstances, where the defendant either created the condition, or is 
responsible for it, he is deemed to know of the condition; and no further proof of notice is 
necessary. 
Schnuphase v. Storehouse Markets, Inc., 918 P.2d 476, 478 (Utah 1996)(emphasis and brackets in original). 
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As noted by the Supreme Court in Schnuphase, "property owners are not insurers of the 
safety of those who come upon their property, even though they are business invitees." Id. at 478. 
The Court's holding is entirely consistent with these principles. To hold a storeowner liable for a 
defect on the property of which he had no reason to know or ability to correct, or to hold a 
storekeeper liable for a particular use of the property when there is no reason for anyone to believe 
that harm could occur would result in the imposition of strict liability. The Court in Schnuphase 
appropriately concluded that there must be some basis in the evidence that the storekeeper knew or 
should have known of a danger before liability can attach. 
Interestingly, although Schnuphase was decided one month after the trial court entered its 
memorandum decision in this case, the trial court distinguished Canfield in almost precisely the 
same fashion as the Utah Supreme Court: 
Additionally, Plaintiff distinguishes slip and fall cases such as related to food or 
things of that nature on a floor caused by third parties as opposed to dangerous 
conditions under the exclusive control of, or caused or created by, the Defendant as 
to the issue of negligence and the standard to be applied. Here, there is no questions 
that the door in question was under the control of the Defendant. That does not, 
however, indicate in and of itself, that in fact a dangerous condition came into 
existence for which the Defendant is liable. Strict liability is not the standard for 
possessors or owners of land in Utah. The issue is still before the Court as to 
whether the unsafe condition was known or should have been known by exercise of 
reasonable care on the part of Defendant Smith's and nothing supplied by Plaintiffs 
newly submitted memorandum and documentation demonstrate otherwise. 
R. 829. (Memorandum Decision, p. 5, attached as Addendum 9). 
Thus, under either the first or second theories of liability identified by the Utah Supreme 
Court, there must be some evidence that Smith's knew or should have known of a dangerous 
condition posed by the door itself, or by some particular use associated with the use of the door. As 
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set forth in Schnuphase, the mere fact that Smith's had exclusive control over the door at the time 
of McKay's fall is insufficient to impose liability. 
Before the trial court, Smith's demonstrated that there was no evidence that it knew or should 
have known of any dangerous condition associated with the door or its use. There is certainly no 
evidence that on the day of the accident, Smith's should have known that the cap on the door 
threshold had popped free or posed a hazard. In fact, McKay alleged that the cap was not raised up 
"high enough to be noticeable." R. 254. (Second Amended Complaint, p. 3). Moreover, Ms. McKay 
testified that several customers entered the store and encountered no problems with the stainless steel 
cap: 
Q: And the people you saw enter the store ahead of you, they apparently didn't have 
any problem with the cable; is that correct? 
A: That's correct. 
Q: And the people that were exiting? 
A: As far as I know. 
Q: And the people that were exiting the store at the same time you were about to 
enter, they didn't have any problem with this cable either, did they? 
A: Not that I could see. 
R. 1089. (Deposition of Stephanie McKay, p. 33, attached as Addendum 1). There is nothing further 
in the record to indicate that the cap was raised up sufficiently high that Smith's should have 
discovered it during a reasonable inspection, or that the cap had been raised up long enough to be 
discoverable. 
McKay has also presented no evidence that Smith's was aware of "the foreseeability of an 
inherently dangerous condition" sufficient to prove liability under Canfield and Schnuphase. Before 
the trial court, Ms. McKay presented an affidavit from Dr. Robert H. McEntire wherein he states that 
dirt and debris in the stainless steel track caused the cap to fail. He also contends that the 
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transportation of weights in excess of 250 pounds over the threshold may have contributed to the cap 
failure. R. 727-730 (Affidavit of Robert McEntire, ff 4-5). However, McKay presents no evidence 
that Smith's had any reason to know that failure to keep the track clean or transporting weights in 
excess of 250 pounds over the threshold would cause a cap failure or pose a foreseeable and 
inherently dangerous risk to McKay or other patrons. 
As set forth in the Statement of Facts, John Frey, U.S. Aluminum's chief design engineer, 
has acknowledged that U.S. Aluminum did not warn consumers that transporting weight exceeding 
250 pounds over the door threshold could cause a cap failure: 
Q. The statement does not mention that any weight in excess of 250 pounds may 
cause damage to the track, does it? 
A. No, sir. 
Q. In the experience of U.S. Aluminum and this 2000 Sliding Door Series, have you 
ever had any reports of any damage to the tracks caused by weights in excess of 250 
pounds? 
A. No, sir. 
Q. And for that reason, I take you haven't in your documentation given a warning 
with respect to weights in excess of 250 pounds may cause damage to the track? 
A. Yes, sir. 
R. 1250-51 (Deposition of John Frey, pp. 34-35, attached as Addendum 2). McKay has presented 
no evidence that Smith's should have known that if weights in excess of 250 pounds were driven 
over the door threshold, the cap could fail. 
McKay also contends that Smith's failed to implement a regular maintenance program to 
clean dirt and debris from the door threshold. However, McKay has presented no evidence that 
Smith's knew or should have known that failure to clean the door threshold would cause the cap to 
fail and pose a hazard to patrons. The specifications provided by U.S. Aluminum with the door 
system are devoid of any maintenance requirements or use restrictions. U.S. Aluminum represented 
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through its catalog and specifications that the door could be installed and left alone, and that no 
maintenance or other care was needed. There is certainly no evidence from the catalog, 
specifications, or any other materials provided by U.S. Aluminum that the cap would fail if the 
tracks were not kept clean. Stated in the context of the controlling legal principles, McKay has failed 
to show any evidence that Smith's should have been aware of "the foreseeabihty of an inherently 
dangerous condition" resulting from the lack of a maintenance program. 
In Schafir v. Harrigan, 879 P.2d 1384 (Utah Ct. App. 1994), the Court of Appeals held that 
where a party has failed to present evidence to support an element of her claim, summary judgment 
is appropriate: 
In our view, the plain language of Rule 56(c) mandates the entry of summary 
judgment, after adequate time for discovery and upon motion, against a party who 
fails to make a showing sufficient to establish the existence of an element essential 
to that party's case, and on which that party will bear the burden of proof at trial. In 
such a situation, there can be "no genuine issue as to any material fact," since a 
complete failure of proof concerning an essential element of the nonmoving party's 
case necessarily renders all other facts immaterial. The moving party is "entitled to 
a judgment as a matter of law" because the nonmoving party has failed to make a 
sufficient showing on an essential element of her case with respect to which she has 
the burden of proof. 
Schafir, at 1391 (quoting Celotex Corp. v. Catrett, Ml U.S. 317, 322-23 (1986)). In this case, 
McKay has presented no evidence that Smith's had reason to know of the "foreseeabihty of an 
inherently dangerous condition" posed by the door threshold. Therefore, Smith's cannot be held 
liable for the cap failure and the trial court properly granted summary judgment to Smith's. 
It should be noted that the trial court entered summary judgment for Smith's based on these 
very principles: 
More specifically, with respect to whether the door failed as a result of dirt, ice or 
other contaminants, though that may be the underlying cause of the door's failure, 
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there is not a showing that Smith's was or could have been reasonably aware of, or 
reasonably foreseen, that risk. No warning was provided to Smith's nor has there 
been any reason shown that a reasonable person should understand that ice, dirt, 
debris, or heavy loads would cause the type of damage to the door which occurred. 
Under the facts here shown, Smith's had no reason to know of the existence of a steel 
cap much less that it might fail under conditions of dirt, ice, debris or heavy loads. 
Again, the burden is on the Plaintiff to demonstrate in such a case an unreasonable 
(foreseeable) risk of harm would occur to the business invitees. 
R. 831-832 (Memorandum Decision, pp. 7-8, attached as Addendum 9). 
McKay also contends that the use of the door labeled "For Interior Only" at an exterior 
location supports her claim for relief against Smith's. However, the undisputed fact is that U.S. 
Aluminum stated that this door could be used at exterior locations under certain circumstances and 
there is no evidence that this particular application was in conflict with the specifications provided 
by U.S. Aluminum. The U.S. Aluminum Catalog provide as follows: 
Series 2000 sliding doors are designed for interior application. They can be used at 
exterior only when water penetration, air infiltration, and structural performance are 
not critical. 
R. 1320 (United States Aluminum Corporation Catalog, p. 22, attached as Addendum 8). Mr. Lee 
Crittenden, who installed the door, testified that in his opinion, water penetration, air infiltration, and 
structural performance were not critical to this use of the door since it was being used as a back-up 
to the "air door" and would be closed only once or twice each year. R. 1686-90 (Deposition of Lee 
Crittenden, pp. 29-32, attached as Addendum 6). McKay has presented no contrary evidence to 
suggest that the use of the door in accordance with the plans and specifications permitting exterior 
use was inappropriate. 
Moreover, although U.S. Aluminum specifically sanctioned the use of the door at exterior 
locations, it has conceded that it provided no warnings that use at an exterior location would increase 
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the risk that the cap would come free. For example, there is no warning that the door may be used 
at exterior locations, but the user should realize that the cap may come free due to frost wedge, 
excessive weights, or dirt. Rather, U.S. Aluminum led consumers to believe that the door was 
perfectly safe to use at exterior locations so long as the performance of the door was not critical. In 
fact, in the entire U.S. Aluminum catalog and specifications, there is no warning whatsoever that the 
cap might come free under certain circumstances. There is nothing in the U.S. Aluminum catalog 
which would suggest that application of the door at an exterior location in accordance with the plans 
and specifications would pose a "foreseeable and inherently dangerous" hazard to patrons. 
Moreover, even assuming that the door should not have been installed at an exterior location, 
there is no evidence that Smith's knew that this door was limited to "interior use only." The 
uncontroverted evidence is that when Crittenden Paint and Glass submitted the technical sheets to 
the architect for approval, the language "for interior application only" was omitted. The architect, 
James Chamberlain, testified as follows: 
Q. (BY MR. MORGAN) Let me show you what has been marked as Deposition 
Exhibit 9, which purports to be identical to Deposition Exhibit 6, two through eight, 
with the exception of the language which is at the top of each page, the first inch. For 
example, on the first page it says #200 sliding doors for interior application only. 
My question to you, as you review Deposition Exhibit 9 is, have you ever 
seen Deposition Exhibit 9 in the format, the full page, before today? 
A. Well, I've got-I was furnished a copy of this by Crittenden's, oh, about two 
months ago, when I saw it, but I don't recall seeing it on the approval I marked. That 
was what, eight years ago? 
Q. In other words, when you approved the sliding glass doors that were submitted by 
Crittenden, did you only have those page, absent the one inch at the top that says 
#2000 sliding doors for interior applications only? 
A. That's what it~that's what it indicates. 
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R. 1404-05. (Deposition of James Chamberlain, pp. 58-59, attached as Addendum 3). Mr. Crittenden 
has also testified that he did not recall submitting the specifications with the language "For Interior 
Applications Only": 
Q. Now, when you sent in your bid to R&O Construction Company, did any of the 
pages that you copied and sent to R&O out of the catalog, did any of those pages 
include the language at the top, "2000 sliding doors for interior application only?" 
A. You know, I honestly can't tell you, but I could suspect not, because typically we 
would only provide submittals one time. 
R. 1679 (Deposition of Lee Crittenden, p. 22, attached as Addendum 6). The fact that the U.S. 
Aluminum specifications and catalog may have specified that the door was "for interior use only" 
does not support McKay's claims against Smith's because there is no evidence either that Smith's 
knew the door was for interior use only, or that application of the door at an exterior location would 
cause the cap to come free.7 
McKay contends that Smith's is attempting to "distance itself from the acts of the 
contractor, architect, and U.S. Aluminum. This claim misapprehends the crux of Smith's argument. 
As set forth above, McKay has the burden of proving that Smith's had some reason to know that the 
door threshold would fail, either spontaneously or when subjected to certain uses. The above 
discussion of the specifications for U.S. Aluminum and the acts of the contractors is not intended 
to show that these parties were negligent or culpable. Those are issues to be resolved between those 
respective parties. Smith's has included these facts in its brief to show that there was simply no way 
that Smith's would ever know that it needed to regularly maintain the door threshold, or avoid 
7 It should be noted that Dr. McEntire concluded that the cap failure was caused by dirt, debris and heavy loads. R. 
727-30 (Affidavit of Dr. Robert McEntire, ffij 4-5). If this is so, it should be noted that the "interior use" or "exterior 
use" is irrelevant. After all, if the door was installed ten feet inside of the door, instead of at the outside entrance, 
the same weights and debris conditions would be present. 
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transporting weight in excess of 250 pounds over the threshold. In fact, there was no way Smith's 
could have known from information provided from all possible sources that the cap would fail under 
any circumstances. Whether the acts of the contractors or U.S. Aluminum constitute negligence is 
irrelevant to this argument. What is relevant is that McKay has failed to present any evidence that 
Smith's should have known of the "forseeability of an inherently dangerous condition" and, thus, 
the trial court's entry of summary judgment should be affirmed. 
McKay contends that the trial court should have applied various provisions of the 
Restatement (Second) of Torts to hold Smith's liable. (See Appellant's Brief, pp. 21-22). However, 
there is no discussion or argument as to how these provisions would apply to the present case, and 
it is unclear how many would have any applicability to the present situation. The only provision to 
which McKay gives any attention is Section 422, which states as follows: 
A possessor of land who entrusts to an independent contractor construction, repair, 
or other work on the land, or on a building or other structure upon it, is subject to the 
same liability as though he had retained the work in his own hands to others on or 
outside of the land for physical harm caused to them by the unsafe condition of the 
structure 
(a) while the possessor has retained possession of the land during the 
progress of the work, or 
(b) after he has resumed possession of the land upon its completion. 
Restatement (Second) of Tort, § 422 (1965). As set forth in the Restatement, this section provides 
that the possessor of land is vicariously liable for the negligent acts of its contractors under certain 
circumstances. 
McKay has not set forth any argument in her brief as to how this section applies to the 
present case, nor was such a theory pled by McKay before the trial court. Moreover, it is apparent 
from McKay's brief that she has not set forth any argument supporting her claim that either of the 
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independent contractors-Crittenden Paint & Glass or R&O Construction Company-were negligent. 
Thus, presuming this Court adopts Section 422, McKay has not set forth the factual predicate 
necessary to make use of the provision. 
Stripped to its essence, McKay's argument is that Smith's should be held liable for any defect 
in the door system manufactured by another, even if it had no knowledge of the potential danger or 
any way to remedy it. To hold Smith's liable when there is no evidence that it had any reason to be 
aware of an "inherently dangerous condition" on the property, would violate the Supreme Court's 
guidance that "property owners are not insurers of the safety of those who come upon their property, 
even though they are business invitees." Martin v. Safeway Stores, Inc., 565 P.2d 1139, 1140 (Utah 
1977). 
The trial court correctly understood the state of Utah law and the implications of holding 
Smith's liable under the circumstances of this case: 
There has been no basis for the conclusion that the Defendant should have known 
that any of its actions would cause the cap to become loose and cause a hazard to the 
Plaintiff. The Court can only conclude that accepting the Plaintiffs theory in this 
matter would seek to hold the Defendant liable for any defect on the premise 
regardless of whether Smith's had any reason to known of the actual hazard or that 
its activity may contribute to the hazard and would in fact require the store owner to 
be strictly liable and place the store owner in a position of insurer. That is not the 
standard. 
R. 832-33. 
In Schnuphase v. Storehouse Markets, 918 P.2d 476 (Utah 1996), the Utah Supreme Court 
returned to a theme which underlies all of its slip and fall or trip and fall cases, and that is the ability 
of the storekeeper to avoid the hazard: 
As previously noted, a store owner is charged with the duty to use reasonable care 
in maintaining the floors of his or her establishments. This court's comments in 
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Long are equally applicable to the case at hand: "[I]f [the store owner's] duty 
required further safety measures, we are made to wonder . . . how far far the 
defendant would have to go in protecting the customers, both in method and area. 
There does not appear to be any reasonable and practical answer to that inquiry." 
Long, 531P.2dat362. 
As this court has often stated in other cases, it is regrettable that plaintiff 
suffered injuries. However, "[n]ot every accident that occurs gives rise to a cause of 
action upon which the party injured may recover damages from someone. Thousands 
of accidents occur every day for which no one is liable in damages, and often no one 
is to blame, not even the ones who are injured." Martin, 565 P.2d at 1142. 
Schnuphase, 918 P.2d at 479-80 (ellipses and brackets in original).8 In this case, there is no evidence 
suggesting that Smith's should have known the cap would fail under these circumstances, nor is 
there evidence of how Smith's could have avoided the accident based on the knowledge it possessed 
prior to the fall. McKay's argument that Smith's should be held liable for defects in the door of 
which it had no warning, no ability to predict, or even reason to foresee imposes a burden of absolute 
liability. The trial court appropriately followed Schnuphase and granted summary judgment to 
Smith's. 
CONCLUSION 
Based upon the foregoing, Smith's Food & Drug Centers, Inc., respectfully requests that the 
trial court's ruling granting summary judgment be affirmed. 
8The entire language from Long, without brackets, is as follows: 
If the duty required further safety measures, we are made to wonder what they would be, and how 
far the defendant would have to go in protecting the customers, both in method and in area. There 
does not appear to be any reaonable and practical answer to that inquiry. 
Long, 531 P.2d 360, 362 (Utah 1973). 
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above-entitled action now pending in the above-named court, 
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INDEPENDENT REPORTING 
SERVICE 
Certified Shorthand Reporters 
1710 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
(801) 538-2333 
A. 
Q. 
Saturday? 
A. 
Q. 
Yes. 
So what day was the incident at Smith's, a 
Correct. 
How often did you shop at that Smith's store 
prior to the incident? 
A. 
Q. 
Saturdays? 
A. 
Q. 
A. 
Q. 
A lot. Hundreds. 
Would you describe that as a very busy store on 
Yes. 
Is it quite a busy store every day of the week? 
Most of the time, from what I can remember. 
What was your purpose in going to the store on 
this occasion? 
A. 
Q. 
A. 
I was returning video tapes that we had rented. 
What were you carrying in your hands at the time? 
I was carrying two video tapes in my left hand 
and my wallet in my right. 
Q. Your purpose was to simply go in there and return 
the video tapes; correct? 
A. 
Q. 
A. 
Q. 
store where 
Correct. 
Were you with anyone? 
No, I was not. 
As you approached the entryway to the Smith's 
this incident occurred, do you recall seeing 
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Ann Love Calder, Certified Shorthand Reporter 
Q. And so did this gentleman help you up before any 
employees of Smith's were able to get to you? 
A. Well, they were busy ripping up the cable that 
was sticking up in the doorway. 
Q. While you were still sitting on the floor? 
A. Yes. 
Q. Why don't you tell me what you observed 
immediately after falling to the floor and righting yourself 
on the floor, so you could make observations? 
A. I turned around and there were people walking 
over the top of the part that was sticking up. I turned 
around to see what I tripped on because I couldn't imagine 
that I had tripped on anything. 
Q. What did you observe? 
A. It was sticking up approximately knee high, in a 
bow — or in a circular manner. 
Q. How high off the ground at its highest level? 
A. Approximately my knee level. I was sitting down, 
so I would say close to knee level. 
Q. You are how tall? 
A. I am five seven. 
Q. So knee level would be about how high off the 
floor? 
A. What, about a foot and a half. 
Q. Was this piece still connected at each end of the 
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doorway but up maybe a foot and a half at its highest point? 
A. I don't know. I was sitting on the ground. 
Q. As I visualize what you are telling me, there was 
this piece that came up about knee level and went down on 
both ends? 
A. No, it was a smaller area, it was just like, you 
know, higher but in that fashion. It wasn't like it was over 
the whole entrance of the door system, if that's what you 
mean. 
Q. So what would have been the distance from one end 
that went up in the air to the other end that went up in the 
air? 
A. I would guess ten inches, that is a guess. 
Q* But that is your best estimate? 
A* Yes. 
Q. So you turned around to see what it was you had 
tripped on, and what you've just described is what you 
observed? 
A. Yes. 
Q. What else did you observe at that point in terms 
of what customers were doing or Smith's employees were doing? 
A. Well, I know that one person was pulling the 
cable up, or the thing that was sticking up that looked like 
a cable to me. 
Q. One person, was this a Smith's employee or just a 
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was a cable there, such as any employees from Smith's, a 
cable there that was a potential problem? 
A. I don't know that. I don't know the employees 
and I don't know — 
Q. You were certainly not aware that this cable 
posed any potential problem as you entered the store? 
A. That's correct. 
Q. And the people that you saw enter the store ahead 
of you, they apparently didn't have any problem with the 
cable; is that correct? 
A* That's correct. 
Q. And the people that were exiting? 
A, As far as I know. 
Q. And the people that were exiting the store at the 
same time you were about to enter, they didn't have any 
problem with this cable either, did they? 
A. Not that I could see. 
Q. So what did Mr. Howell say to you when you first 
contacted him? 
A. He asked me if I was okay and I was crying. And 
I said, "I'm embarrassed." There were a lot of people 
watching. And he asked if he could do anything. And, like I 
say, I was embarrassed. 
Q. Did you see anyone you knew? 
A. Not at that time, no. 
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JOHN R. FREY, 
having been first duly sworn, was 
examined and testified as follows: 
MR. MORGAN: Would you please mark 
this as Deposition No. 1. 
(The document referred to was 
marked by the C.S.R. as Deposition 
Exhibit 1 for identification and 
attached to and made a part of this 
deposition.) 
EXAMINATION 
BY MR. MORGAN: 
Q. Would you state your name and address, 
please. 
A. My name is John Frey. That's 
F-r-e-y. 6863 Karen Lane, K-a-r-e-n, in Riverside, 
California 92509. 
Q. What is your occupation? 
A. I'm chief design engineer for 
International Aluminum Corporation. 
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A. Is the sweeps. When the doors are 
open and closed, it just prevents dust from blowing 
underneath. 
Q. So every time the door is open or 
closed, there is a dusting mechanism that operates? 
A. Yes, sir. 
Q. And that helps keep the track clean? 
A. Yes, sir. 
Q. And is there some importance of 
keeping the track clean? 
A. The importance of keeping the track 
clean is to be able to have your longevity for your 
rollers, so that there's no jumping effect in the 
panel if it does fill up. 
Q. What is the reason for the stainless 
steel track caps that are indicated as additional 
features on Exhibit 1-3? 
A. The purpose of a stainless steel cap 
is to give longevity to the life of the track. The 
door itself does not need to have a stainless steel 
track. It can roll on aluminum. It's just to give 
a prolonged life of that track. 
Q. What would cause deterioration in the 
track that would prevent long life? 
A. I would say heavy abuse, miscleaning. 
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MR. OLSEN: I'm sorry. I didn't hear 
that. 
MR, HENNING: Miscleaning. 
MR. OLSEN: Miscleaning? 
THE WITNESS: Poor maintenance. 
BY MR. MORGAN: 
Q. And what would constitute heavy abuse, 
in your opinion? 
A. Well, the track is designed for a 
250-pound concentrated load as we state in our 
specifications. So a prolonged usage of obstacles 
over 250 pounds can do damage to that truck. 
Q. What about miscleaning? What do you 
contemplate by that? 
A. In this territory I would look at the 
fact of ice, frost. Could do damage. 
Q. How could ice or frost do damage? 
A. There's a term that's called a frost 
wedge effect where if ice or frost is built up, that 
it can separate concrete asphalt. 
Q. What damage can be done by ice or 
frost to the track, including the stainless steel 
caps? 
A. Well, as far as our track, there's not 
a lot of damage. But between the track and the roll 
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form stainless steel cap, I would assume that that 
could try to pop that up. 
Q. So you say there's nothing you really 
contemplate in the track itself but with regard to 
the stainless steel cap that fits over the -- what 
is it, an aluminum runner? 
A. Yes, sir. 
Q. If ice or frost was to get in there, 
you are contemplating it could pop it up? 
A. Yes, sir. 
Q. Do any of your documents warn with 
regard to that potential? 
A. No, sir. 
Q. Any reason why not? 
A. Well, it's designed for interior 
applications. 
Q. And you don't contemplate ice or frost 
in interior applications? 
A. No, sir. 
Q. And what do you contemplate by the use 
of the term "interior applications"? 
A. Well, the product is classified as a 
mall slider. The product is used throughout a --
let's just assume going from a walkway in a mall 
into a JC Penney's or a Broadway department store. 
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A. I would say that that's the limit on 
the track, yes, sir. 
Q. When U.S. Aluminum makes the 
statement, quote, "Sliding panels shall be equipped 
with two tandem ball bearing rollers, each capable 
of supporting 250 pounds of moving weight," end 
quote, do you interpret that to mean that anything 
in excess of 250 pounds on the track itself may 
cause damage to the track? 
A. Yes, sir. 
Q. And is that what you believe to be a 
fair reading of that language by someone just 
reading it? 
A. Yes, sir. 
Q. The statement itself does not mention 
that any weight in excess of 250 pounds may cause 
damage to the track, does it? 
A. No, sir. 
Q. In the experience of U.S. Aluminum and 
this 2000 Sliding Door Series, have you ever had any 
reports of any damage to the tracks caused by 
weights in excess of 250 poinds? 
A . No, sir. 
Q. And for that reason I take it you 
haven't in your documentation given a warning with 
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respect to weights in excess of 250 pounds may cause 
damage to the track? 
A. Yes, sir. 
Q. I mean that is correct, right? 
A. Yes, that is correct. 
Q. What does the stainless steel cap add 
to the door itself? Not the door, but I guess the 
door slides across the track? 
A. It's just longevity of the track 
itself. 
Q. As a design alternative, the runner 
under the stainless steel cap, can the door itself 
slide over the runner without a stainless steel cap? 
A. Yes, sir. 
Q. So what is the advantage of having the 
stainless steel cap as opposed to just the runner 
from a design standpoint? 
A. Again, just the wear and tear. You're 
not going with a steel roller running on aluminum. 
You can over multiple years start to wear down the 
aluminum. 
Q. The aluminum runner? 
A. Yes, sir. 
Q. So it's a wear-and-tear situation? 
A. Yes, sir. 
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Q. From a design standpoint, if all you 
have is the aluminum runner, it may wear out over 
time, correct? 
A. Yes, sir• 
Q. But it will never come loose, will it? 
A. No, sir. 
Q. But by adding the stainless steel cap 
over the aluminum runner, you get longevity? 
A. Yes, sir• 
Q. But you also take the risk that the 
stainless steel cap may come loose, correct? 
MR. GILCHRIST: I'll object. I think 
it calls for speculation and assumes facts not in 
evidence and improperly used. 
Go ahead and answer. 
MR. MORGAN: Let me just rephrase it. 
Q. By adding the stainless steel cap from 
a design standpoint, does it create any additional 
risk that simply using the aluminum runner itself 
would not create? 
MR. GILCHRIST: Same objections. Go 
ahead. You can answer. 
THE WITNESS: In the 28 years that 
we've been manufacturing this, we have shipped in 
excess of over 3,100,000 linear feet of this track. 
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And to my best knowledge we have never had this come 
loose. Now, saying whether or not it could come 
loose or could not, we have never seen nor heard of 
it coming loose. 
BY MR. MORGAN: 
Q. Tell me about the manufacturing 
process in terms of how the stainless steel cap is 
placed over the aluminum runner itself with regard 
to these millions of lineage feet of this product. 
A. It goes through a rolling process that 
will snap the part in place. Similar to being very 
simplistic, a wringer machine. 
MR. HENNING: A what? 
THE WITNESS: Like a Ringer. An old 
wringer washing machine where you have opposed 
rolls, and it just --
MR. GILCHRIST: Goes through. 
BY MR. MORGAN: 
Q. Has any human labor involved in the 
snapping of the stainless steel cap will be on the 
runner itself? 
A. No, sir. 
Q. It's all machine? 
A. Yes, sir. 
Q. What quality control is there to make 
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your background and experience, does it not? 
A. Sure. 
Q. Were you the architect on a project in Logan, 
Utah, involving the Smith's store? 
A. Yes, I was. 
Q. When were you first contacted relative to 
that project? 
A. I'm not sure. I don't have the date 
background. It was probably about three or four months 
prior to the date I had on the drawing. Something like 
that. 
Q. Let me show you what has been marked as 
Exhibit No. 1. Can you identify that document? 
A. Yeah. That's a standard -- AIA standard form 
agreement between the owner and architect. 
Q. Was that the one that related to the project 
in Logan, Utah involving the Smith's store? 
A. Yes, it is. 
Q. Does that help you datewise as to when you 
were first contacted concerning this project? 
A. Somewhat. Like I said, it would probably be 
maybe four months prior to that. I don't know exactly, 
but it's about in that neighborhood, I'm sure. 
Q. When you say four months prior to the 
execution of that agreement — 
Examination by MR, MORGAN 
1 A, Well, it takes me about four months to put 
2 together documents, but this could have been -- you 
3 know, we normally sign this before we get started, so 
4 that's probably about the time I was — I'd say that's 
5 real close to the time I was approached by Smith's. 
6 Q. What is the date of the document? 
7 A. The 22nd day of November, 1988. 
8 Q. Who was your first contact with anyone from 
9 Smith's? 
10 A. It was either Jonathan Ramras or Fred 
11 Urbanek. He's the vice president for Smith's, in the 
12 engineering department. 
13 Q. Prior to this project had you done any other 
14 projects as the architect for Smith's? 
15 A. Yes, I have. 
16 Q. Where? 
17 A. Well, I did phase one on this job. I had 
18 done several remodeling jobs prior to that. I don't 
19 remember. 
20 I It's been so long I don't remember the 
21 I sequence of which job I did where, prior to this. 
22 | I've done some remodeling work, I think, in 
23 | Vernal, and I'd done some remodeling work in Payson. I 
24 | could find that information for you, if it's 
25 I important. I don't know, maybe six projects. That's a 
Examination by MR, MORGAN 
1 MR. MEDSKER: That's the specs for this one, 
2 and the specs for another one here. 
3 MR. MORGAN: Let's go off the record. 
4 (Whereupon, Exhibit Nos. 
4 and 5 were marked 
5 for identification.) 
6 Q. (BY MR. MORGAN) Let me show what you has 
7 been marked as Deposition Exhibit 4. Can you identify 
8 this? 
9 A. That's the specification for store number 87 
10 for the Smith's Food and Drug Center, phase two. 
11 Q. And who prepared that? 
12 A. I did. 
13 Q. On the very first page it does say James 0. 
14 Chamberlain, architect, right? 
15 A. Yes, it does. 
16 Q. So do you take responsibility for what's in 
17 Deposition Exhibit No. 4? 
18 A. Yes. 
19 Q. Let me show you what has been marked as 
20 Deposition Exhibit 5. Can you identify that? 
21 I A. I can. 
22 I Q. What is it? 
23 | A* It's a specification booklet for Smith's 
24 | store number 303 in Cottonwood, Arizona, dated August 
25 I 9th, 1988, furnished to me by Smith's to use as a 
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1 guide. 
2 Q. And who's the architect on Deposition Exhibit 
3 5? 
4 A. Niels Valentiner. 
5 Q, Is he a Utah architect? 
6 A. Yes, he is. 
7 Q. And as you understand the field of 
8 architecture, is Mr. Valentiner responsible, then, for 
9 Deposition Exhibit 5? 
10 A. Yes. 
11 Q. Just like you're responsible for Deposition 
12 Exhibit 4? 
13 A. Yes. 
14 Q. And you received Deposition Exhibit 5, which 
15 is Mr. Valentiner's architectural plans and specs? 
16 A. Yes, it's a spec. 
17 Q. From Smith's? 
18 A. Yes. 
19 Q. Was that helpful to you in preparing your set 
20 of specs, Deposition Exhibit 4? 
21 A. It was helpful, yes, because I was instructed 
22 to get the project done as fast as I could, and to use 
23 everything that was already been prepared so as not to 
24 waste time. 
25 Q. NOW/ although you were instructed to do it 
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1 quickly --
2 A. Yes. 
3 Q. if there was something that was 
4 inappropriate for the project on which you had been 
5 hired, it would be your responsibility to point that 
6 out to the owner, Smith's, would it not? 
7 A. Yes. 
8 Q. You would agree, Valentiner is not the one 
9 responsible for whatever was done at the project in 
10 Logan as an architect, you were, right? 
11 A. That is correct. 
12 Q. And Smith's simply provided Deposition 
13 Exhibit 5 to you, Mr. Valentiner's, to be of assistance 
14 to you in doing the project in Logan. 
15 A. That is correct. 
16 Q. Who did you have this conversation with that 
17 told you they wanted the job done quickly? 
18 A. That's their thrust down there. 
19 Q. No, who did you have the conversation with. 
20 A. Mr. Fred Urbanek and Mr. Jonathan Ramras. 
21 Q. And where did the conversation take place? 
22 A. Down in their offices. Down at the 
23 engineering department in Salt Lake. 
24 Q. And was it at that time that they gave you 
25 Deposition Exhibit 5, Mr. Valentiner's? 
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Q. (BY MR. MORGAN) Generally how did you 
approach the preparation of Deposition Exhibit 4, the 
specifications, from the standpoint of using what Mr. 
Valentiner had previously done on the Arizona store? 
A. Well, I reviewed it. I went through the 
spec. 
Q. Did you take verbatim some things that 
Mr. Valentiner had done and incorporate it right into 
your own specifications? 
A. Yes. 
Q. With regards to the section entitled aluminum 
entrances and store fronts, do you have a recollection 
of having made any changes or additions or deletions to 
what Mr. Valentiner had done in his specifications for 
the Arizona store? 
A. I don't think so. 
Q. So you think that they're identical? 
A. I do, 
Q. Is it fair to say that you reviewed the 
section involving aluminum entrances and store fronts 
of the Arizona store and made a determination of your 
own that whatever was done in the Arizona store would 
be appropriate for the Logan store? 
A. Yes. And it also had been done many --
several times in-Salt Lake, and Utah, the same store. 
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1 A. No. 
2 Q. Well, who provided the store front system at 
3 the Logan store? 
4 A. Aluminum --
5 Q. Did Smith's or did the general contractor? 
6 MR. DRAKE: Objection to the form of the 
7 question. 
8 THE WITNESS: Who provided it? 
9 Q, (BY MR. MORGAN) You said, didn't you, 
10 earlier, "They told me that they were going to provide 
11 it". 
12 A. Correct. 
13 Q. That Smith's was going to provide it? 
14 A. Correct. 
15 Q. So you anticipated Smith's would then deal 
16 directly with U.S. Aluminum and provide it? 
17 A. But it's still going into the project, so I 
18 have to approve the shop drawing to make sure that it 
19 satisfies the specification, regardless of who 
20 furnishes it. 
21 Q. And you're responsible for the specification, 
22 right? 
23 A. Yes. 
24 I Q. And if the specification is not correct, 
25 I that's your error, right? 
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1 A. Yes. 
2 Q. And you determined that what R&O, Crittenden 
3 and U.S. Aluminum were providing did meet your 
4 specification? 
5 A. Yes. And also that it satisfied the 
6 specification, yes. 
7 Q. I just want to understand what you mean when 
8 you say you were told that Smith's was going to provide 
9 the sliding glass store front. 
10 A. That was the direction they gave me. 
11 Q. But I want to understand what you understood 
12 that to mean. 
13 A. That they would pay for and supply the door. 
14 Q. Well, don't they pay for and supply 
15 everything else that goes into the store? 
16 A. They pay for it, yes. 
17 Q. But they don't necessarily supply it? 
18 A. But they pay for it through the contractor. 
19 Q. Did they pay the glass door through the 
20 contractor, or did Smith's handle it themselves? 
21 A. I don't know. The shop drawing came to me 
22 through the contractor. 
23 Q. And by reviewing Exhibit 6-1, clearly the 
24 sliding glass door was provided by U.S. Aluminum 
25 I through Crittenden, and the general contractor, R&O 
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1 A. The threshold wasn't designed for forklift 
2 traffic. I'm sure of that. 
3 Q. Well, did you consider how much weight would 
4 be appropriate to go across that threshold? 
5 A. We considered -- we considered foot traffic 
6 and grocery cart traffic. It had been used many, many 
7 times in previous applications that I had reviewed. 
8 Q. Did you ever have a discussion with Smith's, 
9 warning them that anything other than foot traffic and 
10 carts would not be appropriate for this particular 
11 track? 
12 A. I don't recall that conversation. 
13 Q. Were you aware that this product cannot 
14 handle weights in excess of 250 pounds? 
15 A. I don't know that I was aware of that. 
16 Q. The manufacturer never warned you with 
17 regards to that? 
18 A. No. 
19 Q. You were not aware of any warnings — 
20 A. I don't know. Is it in this literature? 
21 Q. Well, you're looking at Exhibit 6-2, and I'll 
22 represent to you there's nothing in Exhibit 6-2. My 
23 only question to you is did you ever see any literature 
24 I on the U.S. Aluminum sliding glass door other than what 
25 I is set forth in Exhibit 6-1? 
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1 correct? 
2 A. Yes, It's section 8410, page one. 
3 Q. So, if Mr. Valentiner signed a similar 
4 contract as Deposition Exhibit 1, his specifications 
5 could not be used by any other architect unless 
6 approved by Mr. Valentiner; is that correct? 
7 A. That's correct. 
8 (Whereupon, Exhibit #9 
was marked 
9 for identification) 
10 Q. (BY MR. MORGAN) Let me show you what has 
11 been marked as Deposition Exhibit 9, which purports to 
12 be identical to Deposition Exhibit 6, two through 
13 eight, with the exception of the language which is at 
14 the top of each page, the first inch. For example, on 
15 the first page it says #2000 sliding doors for interior 
16 applications only. 
17 My question to you, as you review Deposition 
18 Exhibit 9, is, have you ever seen Deposition Exhibit 9 
19 in the format, the full page, before today? 
20 A. Well, I've got -- I was furnished a copy of 
21 this by Crittendens, oh, about two months ago, when I 
22 saw it, but I don't recall seeing it on the approval 
23 that I marked. That was what, eight years ago? 
24 Q. In other words, when you approved the sliding 
25 glass doors that-were submitted by Crittenden, did you 
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1 only have the page, absent the one inch at the top that 
2 says #2000 sliding glass doors for interior application 
3 only? 
4 A, That's what it — that's what it indicates. 
5 Q. Now, as you move on through these documents, 
6 it appears that the top of the page, "#2000 sliding 
7 doors for interior application only," is also absent on 
8 the documents that you were provided; is that correct? 
9 A. Yes. 
10 (Whereupon, Exhibit #10 
was marked 
11 for identification) 
12 Q. (BY MR. MORGAN) Let me show you what has 
13 been marked as Deposition Exhibit 10, and I'll ask you, 
14 have you ever seen that document before? It's a copy 
15 of a page from U.S. Aluminum Corporation. 
16 A. I was furnished a copy of this. When I was 
17 furnished this other information by Crittendens, I 
18 asked for a copy of it. 
19 Q. You mean two months ago? 
20 A. Yeah. 
21 Q. Prior to that had you ever seen it before? 
22 A. I couldn't tell you yes or no. 
23 Q. Now, as an architect, how do you get 
24 information on various company's products for use as an 
25 architect? 
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1 Q. And as you read that that has nothing to do 
2 with the threshold and the weights that it can 
3 withstand; is that right? 
4 A. That's correct. That's under door 
5 construction. The threshold is set on the concrete. 
6 It's sitting on a concrete foundation wall. It's solid 
7 aluminum. It can hold a lot of weight, I would say. 
8 It's never been tested that I'm aware of. 
9 Q. Have you been to the Logan store since the 
10 accident occurred in this case? 
11 A. I have not. 
12 Q. Have you seen photographs of the threshold or 
13 the track? 
14 A. I've never been furnished that information. 
15 Q. Do you know how the stainless steel cap came 
16 loose from the roller itself? 
17 A. I do not know. 
18 Q. Should the stainless steel cap ever come 
19 loose from the roller itself? 
20 A. I think you'd have a .difficult time removing 
21 it if you tried. 
22 Q. Insofar as you were concerned, in terms of 
23 being the architect on this case and recommending the 
24 I Kawneer 1010 and/or the U.S. Aluminum series 2000, 
25 I would you have anticipated, under any circumstances, 
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1 that the stainless steel cap would have come loose from 
2 the roller itself, in the track or threshold? 
3 A. I've never seen it happen before on any 
4 other -- I've never heard of it happening before in any 
5 other application. 
6 Q. So if it happened it would be a total 
7 surprise to you? 
8 A. Yes. 
9 Q. Did you enter into a contract with any 
10 subcontractors or the general contractor? 
11 A. No. My only contractual arrangement is with 
12 Smith's. 
13 Q. So you didn't have an agreement with R&O or 
14 Crittenden? 
15 A. No. 
16 MR. OLSEN: That's all I have. 
17 EXAMINATION 
18 BY MR. GILCHRIST: 
19 Q. Looking at Exhibit No. 2 — let me just show 
20 you that. On page two, it sayis under submittals, 
21 I product data. Do you see that? 
22 | A. Yes, I do. 
23 I Q. It says, "Submit manufacturer's 
24 | specifications." Was that ever done on this project? 
25 I A. What they submitted is what I approved. 
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C©PY 
1 when you were preparing the fixture plan for the 
2 Logan store, or was that done before he even came 
3 into the scene? 
4 A Typically we prepare a fixture plan first 
5 and then give it to the architect to make it site 
6 specific, review codes, et cetera. 
7 Q That would be your best memory for the 
8 Logan job, that you did — followed that typical 
9 scenario? 
10 A Yes. 
11 Q Who would initially approach Mr. Chamberlin 
12 to get involved with the Logan store? 
13 A It could have been myself or Fred Urbanek, 
14 my boss. 
15 Q What's Fred's title? 
16 A He is now senior vice-president, facilities 
17 engineering. 
18 Q Do you know what Mr. Chamberlin was asked 
19 to do? 
20 A I don't know exactly, but I'm assuming that 
21 he was asked to be the architect of record for that 
22 particular building. 
23 Q And as architect of record for that 
24 particular building, what materials was he given by 
25 Smith's? 
RENEE L. STACY, CSR, RPR 
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A A fixture plan and a specification and 
possibly some previous documents that we used so that 
we'd have a consistency in our buildings. 
Q When you say previous documents, what do 
you mean? Like what? 
A Another set of architectural documents from 
a previous store. 
Q Okay. And you said he was given a book of 
specifications or a single specification? 
A The entire book. The entire book. 
Q And was that something that Smith's 
prepared in house or was that done by someone else 
for another job? 
A It was done outside by another architect 
for other Smith's stores. 
Q For a prior construction? 
A Correct. 
Q Okay. I know you said Mr. Chamberlin was 
asked to be architect of record, but was he given 
more direction as to what he was supposed to do, 
other than just be the architect of record? 
A We discuss many things when he comes — 
when he has a question about something, he might 
me or somebody else in the department and ask a 
question, and at that time we would discuss 
RENEE L. STACY, CSR, RPR 
(801) 328-1188 
call 
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SPEC1FICATIONS FOR: 
SMITH'S FOOD & DRUG 
STORE #87 
PHASE 2 
LOCATED BETWEEN 100 EAST & 2 0 0 EAST 
ON 4 0 0 NORTH STREET LOGAN, UTAH 
JAMES 0 . CHAMBERLIN 
ARCHITECT 
8 5 0 2 4 T H S T R E E T 
O Q D E N . UTAH 8 4 4 0 1 
P H O N E : (8 0 1 ) 3 9 2 - 2 9 4 1 
SET NO. C-T-^ *~-^' 
SMITH'S ^ 
SECTION 08410 - ALUMINUM ENTRANCES AND STOREFRONTS 
PART 1 - GENERAL 
RELATED DOCUMENTS: 
Drawings and genera l p r o v i s i o n s of Contract , inc lud ing General 
and S u p p l e m e n t a r y C o n d i t i o n s and D i v i s i o n - 1 S p e c i f i c a t i o n 
s e c t i o n s , apply to work of t h i s s e c t i o n . 
DESCRIPTION OF VJORK: 
Extent of aluminum e n t r a n c e s and s t o r e f r o n t s i s shown on drawings 
and s c h e d u l e s . 
Types of aluminum e n t r a n c e s and s t o r e f r o n t s required i n c l u d e the 
f o l l o w i n g : 
Aluminum window frames at Pharmacy. / 
S l i d i n g e x t e r i o r entrance d o o r s . v 
V e s t i b u l e doors matching entrance d o o r s . 
I n t e r i o r doors . 
Frames for e x t e r i o r e n t r a n c e s . 
Frames for i n t e r i o r d o o r s . 
S t o r e f r o n t type framing sys tem, cut down a luminum/glass doers 
and a c c e s s o r i e s . 
G1 a z i n c : Refer to "Glass and Glazing" s e c t i o n of D i v i s i o n 8 for 
g l a z i n g r e q u i r e m e n t s for aluminum e n t r a n c e s and s t o r e f r o m s , 
i n c l u d i n g doors s p e c i f i e d here in to be factory p r e g l a z e d . 
SYSTEM PERFORMANCES: 
G e n e r a l : P r o v i d e e x t e r i o r e n t r a n c e and s t o r e f r o n t a s s e m b l i e s 
t h a t h a v e b e e n d e s i g n e d and f a b r i c a t e d t o c o m p l y w i t h 
requirements for system performance c h a r a c t e r i s t i c s l i s t e d below 
as d e m o n s t r a t e d by t e s t i n g m a n u f a c t u r e r ' s - c o r r e s p o n d i n g s t o c k 
sys tems according to t e s t methods d e s i g n a t e d . 
Thermal Movement: A l low for expansion and c o n t r a c t i o n r e s u l t i n g 
from ambient temperature range of 120°F (49°C). 
Wind Loading: Prov ide c a p a c i t y to withstand loading i n d i c a t e d 
below, t e s t e d per ASTM E 330. 
Uniform pressure of 20 psf inward and 20- psf outward. 
T r a n s m i s s i o n C h a r a c t e r i s t i c s of F ixed Framing: Comply w i th 
req j i rements i n d i c a t e d oelow for transmiss ion c h a r a c t e r i s t i e s and 
t e s t methods. 
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Air and Water L e a k a g e s : Air i n f i l t r a t i o n of not more than* 
0.U6 CFM per *q. f t , of f i x e d area per ASTM E 283 and no^  
u n c o n t r o l l e d water p e n e t r a t i o n per ASTM E 331 at pressurt* 
d i f f e r e n t i a l of 6.24 psf (excluding operable door edges) . 
QUALITY ASSURANCE: 
Draw i ngs a r e based on one m a n u f a c t u r e r ' s s tandard alurr.inut 
s l i d i n g en trance and s t o r e f r o n t system. Another standard system 
of a s i m i l a r and e q u i v a l e n t na ture w i l l be a c c e p t a b l e when; 
d i f f e r e n c e s do not m a t e r i a l l y d e t r a c t from d e s i g n concept on 
intended performances, as judged s o l e l y by A r c h i t e c t . Alummua] 
s y s t e m s t a n d a r d s s h a l l be based on Kawneer 1010 S l i d i n g Mailj; 
Front and Kawneer Trifab 450/451 framing system. 
SUBMITTALS: 
P r o d u c t Data : Submit m a n u f a c t u r e r ' s s p e c i f i c a t i o n s , standard! 
d e t a i l s , and i n s t a l l a t i o n recommendations for components of J 
a l u m i n u m e n t r a n c e s and s t o r e f r o n t s r e q u i r e d for prc jec tJ 
i n c l u d i n g t e s t reports c e r t i f y i n g that products have been testtdj 
and comply with performance requirements. 
l l l £ £ - . 2 £ 5 . i i i l l £ £ : Submit s h o p d r a w i n g s f o r f a b r i c a t i o n andj 
7ns t"a 1 Fa 11 on i n c l u d i n g e l e v a t i o n s , d e t a i l s e c t i o n s of typical^ 
c o m p o s i t e members, h a r d w a r e m o u n t i n g h e i g h t s , a n c h c : 3 c e i , | 
r e i n f o r c e m e n t , e x p a n s i o n p r o v i s i o n s , and g l a z i n g . Completely! 
d e s c r i b e a l l hardware. 
F ina l F a b r i c a t i o n s h a l l be made from f i e l d v e r i f i e d dimensions. 
SPECIAL PROJECT WARRANTY: 
Prov ide w r i t t e n warranty s igned by Manufacturer, I n s t a l l e r , aa4 
Contractor^ agree ing to rep lace aluminum entrances and storefroo^ 
which f a i l in m a t e r i a l s or workmanship w i t h i n time period 
i n d i c a t e d b e l o w of a c c e p t a n c e . F a i l u r e of m a t e r i a l s o^ 
workmanship i n c l u d e s e x c e s s i v e l e a k a g e or a i r infi1t:atioftf 
e x c e s s i v e d e f l e c t i o n s , f a u l t y o p e r a t i o n of entranctljg 
d e t e r i o r a t i o n of f i n i s h or c o n s t r u c t i o n in excess of nora*$ 
w e a t h e r i n g , and d e f e c t s in hardware, weathers tr ipping , and otb<|j 
component of the work. 58 
Time P e r i o d : 1 year from date of s t o r e opening . Subais 
c o m p l e t e d w a r r a n t y t o O w n e r ' s r e p r e s e n t a t i v e a f ttg 
c o m p l e t i o n of wprk. 
SMITH'S 
PART 2 - PRODUCTS 
ACCEPTABLE MANUFACTURERS: 
A v ^ i l^iib l£_Mjanu £ £ £ £ £ £ £ £ £ : S u b j e c t t o c o m p l i a n c e w i t h 
7e"qu*rements # manufacturer 's o f f e r i n g p r o d u c t s which may be 
i n c o r p o r a t e d in t h e work i n c l u d e , but are not l i m i t e d t o , t h e 
f o l l o w i n g : 
Amarl i t e /Arco Metals Co. 
Arcad ia , Northrop A r c h i t e c t u r a l Systems. 
Kawneer Company, I n c . 
T u b e l i t e D i v . , Indal Inc . 
'United S t a t e s Aluminum Corp . , I n t e r n a t i o n a l Alum. Corp. 
MATERIALS AND ACCESSORIES: 
Aluminum Members: A l l o y and temper recommended by manufacturer 
for s t r e n g t h , c o r r o s i o n r e s i s t a n c e , and a p p l i c a t i o n of required 
f i n i s h ; ASTM B 221 for e x t r u s i o n s , ASTM B 209 for s h e e t / p l a t e . 
(Major s e c t i o n s ; 0.125 , f min. - m o l d i n g , t r im and s t o p s ; 0 .050" 
nun. ) 
F a s t e n e r s : Aluminum, n o n - m a g n e t i c s t a i n l e s s s t e e l , or o t h e r 
m a t e r i a l s warranted by m a n u f a c t u r e r to be n o n c o r r o s i v e and 
c o m p a t i b l e with aluminum components. 
Do n o t use exposed f a s t e n e r s e x c e p t where u n a v o i d a b l e for 
a p p l i c a t i o n of hardware. Match f i n i s h of adjo in ing metal . 
p££^i^.£—£Jli i i .LZJL f l a t - h e a d m a c h i n e s c r e w s f o r e x p o s e d 
l i s t e n e r s . "" 
Concea led F l a s h i n g : Dead-sof t s t a i n l e s s s t e e l , 26 gage minimum, 
or e x t r u d e d aluminum, 0 .062" minimum, of an a l l o y and t y p e 
s e l e c t e d by manufacturer for c o m p a t i b i l i t y with other components. 
B r a c k e t s and R e i n f o r c e m e n t s : M a n u f a c t u r e r ' s h i g h - s t r e n g t h 
a 1uminum u n i t s where f e a s i b l e ; o therwise , nonmagnetic s t a i n l e s s 
s t e e l or h o t - d i p g a l v a n i z e d s t e e l complying with ASTM A 386. 
Concrete /Masonry I n s e r t s : Cast i r o n , m a l l e a b l e i ron , or h o t - d i p 
g a l v a n i z e d s t e e l complying with ASTM A 386. 
S l i d i n g W e a t h e r s t r i p p i n g : M a n u f a c t u r e r ' s s t a n d a r d r e p l a c e a b l e 
s t r i p p i n g of wool , p o l y p r o p y l e n e , or nylon woven p i l e , with nylon 
f a b r i c or aluminum s t r i p backing, complying with AAMA 701.2. 
G l a s s and Glazing M a t e r i a l s : Provide g l a s s and g l a z i n g m a t e r i a l s 
wnicn comply -with requirements of HGlass and Glazing" s e c t i o n of 
t h e s e s p e c i f i c a t i o n s . 
SMITH'S 
HARDWARE: 
P r o v i d e a l l h a r d w a r e and l a b o r n e c e s s a r y f o r complett 
i n s t a l l a t i o n of M a l l - t y p e s l i d i n g aluminum e n t r a n c e doors. 
Prov ide a l l required labor and hardware for "cut-down" swinging 
a l u m i n u m / g l a s s and s i iding a luminum/glass appl ied to s tore front 
s y s t e m a t Pharmacy; i n c l u d i n g a luminum t r a c k s , alurcinca. 
c o n t i n u o u s h i n g e s , e t c . 
FABRICATION: 
General: 
S 1 2 e s and P r o f i l e s : Required s i z e s for door and frame units / 
i n c l u d i n g p r o f i l e r e q u i r e m e n t s , ar e i n d i c a t e d on drawings. Any 
v a r i a b l e d i m e n s i o n s are i n d i c a t e d , t o g e t h e r wi th maxima and 
minimum d i m e n s i o n s r e q u i r e d to a c h i e v e d e s i g n requirements and 
c o o r d i n a t i o n with other work. 
P r e f a b r i c a t i o n : To g r e a t e s t e x t e n t p o s s i b l e , complett 
f a b r i c a t i o n , assembly, f i n i s h i n g , hardware a p p l i c a t i o n , and ctne: 
work b e f o r e sh ipment to p r o j e c t s i t e . D i s a s s e m b l e component! 
o n l y as neces sary for shipment and i n s t a l l a t i o n . 
P r e c l a 2 e door and frame u n i t s to g r e a t e s t ex tent poss ib le , in 
c o o r d i n a t i o n with i n s t a l l a t i o n and hardware requirements. 
Do not d r i l l and tap for surface-mounted hardware items j.ntil 
t ime of i n s t a l l a t i o n at p r o j e c t s i t e . 
Perform f a b r i c a t i o n o p e r a t i o n s , i n c l u d i n g c u t t i n g , f itting, 
forming, d r i l l i n g and gr inding of metal work in manner wnich 
p r e v e n t s damage to e x p o s e d f i n i s h s u r f a c e s . For hard.are, 
perform t h e s e operat ions prior to a p p l i c a t i o n of f i n i s h e s . 
S e q u e n c e : Complete c u t t i n g , f i t t i n g , forming , d r i l l i n g , and 
g r i n d i n g of meta l work p r i o r t o c l e a n i n g , f i n i s h i n g , surface 
t r e a t m e n t , and a p p l i c a t i o n of f i n i s h e s . . R e m o v e a r r i s e s frcr CJ: 
e d g e s and e a s e edges and c o r n e r s to r a d i u s of approximately 
1 /64" . 
Welding: Comply with AWS recommendations to avoid discolorat ion; 
gr ind exposed welds smooth and r e s t o r e mechanical f i n i s h . 
R e i n f o r c i n g : I n s t a l l r e i n f o r c i n g as necessary for performance 
requ irements ; separate d i s s i m i l a r meta l s with bituminous paint or 
o ther s epara tor which w i l l prevent corros ion . 
Cont i n u i t y : Main ta in a c c u r a t e r e l a t i o n of p l a n e s and ancles , 
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with h a i r l i n e f i t of c o n t a c t i n g members. 
F a s t e n e r s : Conceal f a s t e n e r s wherever p o s s i b l e . 
j j g £ t h e r s t r j p p i ng; For e x t e r i o r d o o r s , p r o v i d e s l i d i n g 
w e a t h e r s t r i p p i n g re ta ined in a d j u s t a b l e s t r i p mort ised into door 
edge . 
STOREFRONT FRAMING SYSTEM: 
P r o v i d e i n s i d e - o u t s i d e matched r e s i l i e n t f l u s h - g l a z e d s y s t e m , 
system wi th p r o v i s i o n s for g l a s s replacement . Shop- fabr icate and 
preassemble frame components where p o s s i b l e . 
SLIDING EXTERIOR ENTRANCE DOORS: 
Provide aluminum s l i d i n g g l a s s entrance doors as i d e n t i f i e d on 
drawings , and as f o l l o w s : 
Q u a l i t y A s s u r a n c e : Drawings and s p e c i f i c a t i o n s are based 
upon the 1010 S l i d i n g Mall Front system as manufactured by 
the Kawneer Comonay, Inc. Whenever s u b s t i t u t e products are 
to be c o n s i d e r e d , support ing t e c h n i c a l l i t e r a t u r e , samples , 
drawings and performace data must be submitted ten (10) days 
p r i o r t o bid in order to make a v a l i d comparison of tne 
product s i n v o l v e d . 
M a t e r i a l s : E x t r u s i o n s s h a l l be 6063-T5 a l l o y and temper 
(ASTM B 221 a l l o y G.S. 10A-T5) . F a s t e n e r s , where exposed , 
s h a l l be aluminum s t a i n l e s s s t e e l or p l a t e d s t e e l in 
a c c o r d a n c e wi th ASTM A 164. P e r i m e t e r anchors s h a l l be 
aluminum or s t e e l , prov id ing the s t e e l i s proper ly i s o l a t e d 
from t h e a l u m i n u m . G l a z i n g g a s k e t s s h a l l be v i n y l 
e x t r u s i o n s . t r a c k i n s e r t s s h a l l be 22 g a u g e , r o l l formed 
s t a i n l e s s s t e e l . 
F a b r i c a t i o n : S l i d i n g p a n e l s s h a l l have a nominal depth of 
1 - 1 / 2 1 1 ( 3 8 . 1 mm) e a c h t o i n s u r e r i g i d i t y and p r e v e n t 
r a c k i n g . The weight of each panel s h a l l be supported by the 
b a s e t r a c k s . S l i d i n g p a n e l s s h a l l be equipped with two 
c e n t e r p i v o t e d spring loaded, tandem wheel a s sembl i e s , each 
c a p a b l e of support ing a moving weight of 275 pounds (4664.7 
Kg) and s h a l l be equipped w i t h two s e l f - c o n t a i n e d , s t e e l 
b a l l bearing r o l l e r s . S l i d i n g p a n e l s s h a l l not be removaole 
when in a locked p o s i t i o n . 
FINISHES 
Anodized Aluminum F i n i s h e s : 
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C l a s s I Color Anodized F i n i s h : AA-M12C22A31/A44 (non-specular ii 
f a b r i c a t e d m e c h a n i c a l f i n i s h ; c h e m i c a l e t c h , medium matte; iJ 
mi l min. t h i c k i n t e g r a l l y or c l e c t r o l y t i c a l l y depos i ted colcrtd 
anodic c o a t i n g ) . Dark B r o n z e . 
PART 3 - EXECUTION 
PREPARATION: 
F i e l d Measurement: Wherever p o s s i b l e , take f i e l d measurement! 
p r i o r co preparat ion of shop drawings and f a b r i c a t i o n , to er.sjrt 
p r o p e r f i t t i n g of work. However, proceed wi th f a b r i c a t i o n and 
c o o r d i n a t e i n s t a l l a t i o n t o l e r a n c e s as n e c e s s a r y when field 
measurements might delay work. 
INSTALLATION: 
Comply w i t h m a n u f a c t u r e r ' s i n s t r u c t i o n s and recommendations for^  
i n s t a l l a t i o n of aluminum entrances and s t o r e f r o n t s . 
Set u n i t s plumb, l e v e l , and true to l i n e , without warp or'racco! 
f raming memoers, d o o r s , or p a n e l s . Anchor s e c u r e l y in plact," 
s e p a r a t i n g aluminum and o t h e r c o r r o d i b l e m e t a l s u r f a c e s free 
s o u r c e s of corros ion or e l e c t r o l y t i c ac t ion at po ints of contact 
with other m a t e r i a l s . 
Dri 11 and tap frames and doors and apply surface-mounted hard-art 
i t e m s , c o m p l y i n g with hardware m a n u f a c t u r e r ' s i n s t r u c t i o n s and 
t e m p l a t e r e q u i r e m e n t s . Use c o n c e a l e d f a s t e n e r s where v i t 
p o s s i b l e . 
Sj^^jsi i l_JE£IHbj5££ and o t h e r members in bed of s e a l a n t as 
ind ica ted , - " or with j o i n t f i l l e r s or gaskets as shown to pro / ldt 
w e a t h e r t i g h t c o n s t r u c t i o n . Comply with requirements of Division I 
for s e a l a n t s , f i l l e r s , and g a s k e t s . 
R e f e r t o " G 1 a s s a n d G 1 a z i n g " s e c t i o n of D i v i s i o n 8 for; 
i n s ta 1 1 a t i cTrTof g l a s s and o t h e r p a n e l s shown to be glazed intfc 
doors and framing, and not preg lazed by manufacturer. 
ADJUST AND CLEAN: 
Adnust operating hardware to function properly, without binding, 
and to provide tight fit at contact points and weatherstrlpomj. 
Clean completed- system, inside and out, promptly after erection 
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and i n s t a l l a t i o n of g l a s s and s e a l a n t s . Remove excess glazing 
and j o i n t s e a l a n t , d i r t , and other substances from aluminum 
surfaces . 
Ins t i tu te p r o t e c t i v e measures and other precautions required to 
assure t h a t aluminum entrances and s t o r e f r o n t s w i l l be without 
damage or de ter iorat ion , other than normal weathering, at time of 
acceptance • 
END OF SECTION 08410 
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in getting updated information to us, so I can't say 
for sure, but I think it's reasonable to assume that 
these were sheets we would have had. 
That identifies the product, those sheets, 
correct? 
A 
Q 
A 
Q 
That's correct. 
It does not indicate the price? 
Does not indicate the price. 
In the catalog is there a place where you 
can identify the price? 
A In a separate pricing catalog. 
(Whereupon Deposition Exhibit No. 1 was 
marked for identification.) 
Q Let me show you what has been marked as 
Deposition Exhibit 1 to your deposition. It's the 
cover sheet of phase two of the Smith's project in 
Logan and includes those pages that relate to 
aluminum entrances and store fronts. Have you seen 
those pages of the plans and specifications before? 
A I have. 
Q And would these be the plans and 
specifications on which you relied for purposes of 
bidding the store front system at the Logan store? 
A Yes. 
Q On page two under the description of the 
RENEE L. STACY, CSR, RPR 
(801) 328-1188 16 
1 Q Now, when you sent in your bid to R&0 
2 Construction Company, did any of the pages that you 
3 copied and sent to R&O out of the catalog, did any of 
4 those pages include the language at the top, "2000 
5 sliding doors for interior application only"? 
6 A You know, I honestly can't tell you, but I 
7 could suspect not, because typically we would only 
8 provide submittals one time. 
9 Q Did you know that what you were being asked 
10 to provide as part of the plans and specifications in 
11 Exhibit 1 was a sliding exterior entrance door for 
12 the Smith's in Logan? 
13 A We knew that we were asked to provide a 
14 door for that opening which would be used as a 
15 supplemental or auxiliary door, and we knew what we 
16 were providing, yes. 
17 Q Well, did you know that it was a sliding 
18 exterior entrance door as identified in the plans and 
19 specifications, Deposition Exhibit 1? 
20 A We knew that we were providing a door as 
21 per that requirement, yes, as per that. 
22 Q How is it, then, that you provided, in your 
23 I bid, a U.S. Aluminum door that was for interior use 
24 | only? 
25 I A We were confident that the door we were 
RENEE L. STACY, CSR, RPR 
(801) 328-1188 22 
1 indicates that Series 2000 sliding doors are designed 
2 for interior application. They can be used at 
3 exterior only when water penetration, air 
4 infiltration and structural performance are not 
5 critical. 
6 Q And what did you interpret that to mean? 
7 A I would interpret that to mean that the 
8 doors can be selectively used for an exterior 
9 application when these items are not pertinent or not 
10 critical. 
11 Q And the items being when water penetration, 
12 air filtration and structural performance are not 
13 critical? 
14 A That's what it says. 
15 Q Okay. With regard to the sliding door 
16 system to be installed at the Smith's store, are you 
17 familiar with where it was to be installed? 
18 A Yes. 
19 Q And was water penetration critical? 
20 I A No. 
21 | Q Why not? 
22 | A Because it was used as* a — basically it 
23 I was used as an auxiliary or a backup door to the air 
24 I system and was probably closed once or twice a year. 
25 I Q When I refer to sliding glass door system, 
RENEE L. STACY, CSR, RPR 
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1 Q The problem of water getting into the 
2 track, freezing and popping off the stainless steel 
3 cap? 
4 A Water getting into the track, whatever it 
5 takes — you know, whatever evolves from that. 
6 Q But you didn't consider the water 
7 penetration problem, if any, with regard to the track 
8 in making your decision to use U.S. Aluminum doors? 
9 A No, I'm sure we probably didn't. 
10 Q What about air infiltration? Was that 
11 critical? 
12 A Probably was not critical, but other parts 
13 of the specification indicate that the door is fully 
14 weather stripped and so, to me, that would indicate a 
15 satisfactory degree of air infiltration control. 
16 When I would read this, what I would normally pick up 
17 from that is that the product may not have been 
18 tested and certified to meet certain water and air 
19 infiltration criteria. It doesn't mean that it can't 
20 I control those items at all, but may not have been 
21 I certified. 
22 I Q What about structural performance? Was 
23 I that critical in this installation? 
24 | A Well, structural performance, to me, would 
25 | indicate that the door itself was satisfactorily 
RENEE L. STACY, CSR, RPR 
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1 constructed, was strong enough to operate and work 
2 for the purpose intended. In other words, the 
3 components were structurally sound. 
4 Q So, as I understand what you're saying, is 
5 the way you interpreted this page under performance 
6 requirements published by U.S. Aluminum Corporation, 
7 that their doors can be used both for interior use 
8 and exterior use, if the items of water penetration, 
9 air infiltration and structural performance are not 
10 critical? 
11 A That's right. I basically can see no 
12 difference in that application. 
13 Q All right. Calling your attention to the 
14 underlined language, which was underlined by Mr. 
15 Frey, as I believe he testified in his deposition, it 
16 states, "Sliding panel shall be equipped with two 
17 tandem ball bearing rollers, each capable of 
18 supporting 250 pounds of moving weight." 
19 As a glass dealer that bids jobs and 
20 installs U.S. Aluminum products, did that mean to you 
21 that — what did that mean to you? 
22 A That would mean to me that the manufacturer 
23 sets a size limitation on the overall size of the 
24 door that they will furnish on a project and that the 
25 hardware and the structural members of the door are 
RENEE L. STACY, CSR, RPR 
(801) 328-1188 32 
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drawing. Do you have — 
A That's true. 
Q — any recollection of having reviewed such 
a document? 
A The drawings? 
The larger drawing. 
Yes. I go through the drawings when I bid 
And the drawings, are they prepared by the 
Q 
A 
the job. 
Q 
architect? 
A Yes. 
Q Let me ask you a question with regard to 
Deposition Exhibit No. 5. You'll note down here 
towards the bottom it says "Glazed aluminum sliding 
doors by owner." Do you see that? 
A Yes. 
Q Were the sliding doors at the Logan store 
provided by the owner, Smith's? 
A No. 
Q They were provided by Crittenden? 
A Correct. 
Q So that statement would be an error, 
correct? 
A That was probably corrected by an addendum 
or a telephone call prior to bid to the architect, 
RENEE L. STACY, CSR, RPR 
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Specifications Page 22 Un.tea Slates Aium.num Corporation 
UNITED STATES ALUMINUM CORPORATION 
SERIES 2000 SLIDING DOORS 
SPECIFICATIONS 
I. GENERAL 
DESCRIPTION 
Work Included: The glazing contractor shall 
furnish all necessary materials, labor, and 
equipment for the complete installation of 
aluminum sliding doors as detailed on the 
drawings and specified herein. 
Work Not Included: Structural support of 
the framing system, wood framing, struc-
tural steel, masonry, final cleaning. 
QUALITY ASSURANCE 
For purposes of designating type and quali-
ty for work in this section, drawings and 
specifications are based on United States 
Aluminum Corporation Series 2000 sliding 
doors. 
When substitute products are to be consid-
ered, supporting technical literature, sam-
ples and drawings must be submitted ten 
(10) days prior to bid date in order to make a 
valid comparison of the products involved. 
PERFORMANCE REQUIREMENTS 
Series 2QQQ sliding dnnr* are designed for 
interior application^ They can be used at ex-
terior only when water penetration, air infil-
tration and structural performance are not 
critical. 
II. PRODUCTS 
MATERIALS 
Door and frame members shall be extruded 
architectural aluminum 6063-T5 alloy and 
temper. Major portion of all door sections, 
except glazing beads shall be nominal .125 
inch. Wall thickness of frame members 
shall be nominal .093 inch. Screws, nuts, 
washers, bolts, rivets, and other fastening 
devices shall be aluminum, stainless steel, 
or other non-corrosive materials. Sliding 
door floor track shall have stainless steel 
cover cap. Perimeter fasteners shall be alu-
minum or steel providing that the steel is 
properly isolated from the aluminum. 
DOOR CONSTRUCTION 
Fixed and sliding panels shall be I3//' deep. 
Stiles and rails shall be tubular sections, ac-
curately joined at corners with heavy con-
cealed reinforcement brackets secured 
with bolts and screws. 
Doors shall have snap-in stops with bulb 
glazing gaskets on both sides of glass. No 
exposed screws shall be permitted. A hard-
backed poly-pile weatherstrip shall be in-
stalled in all interlockers and in meeting 
stiles of biparting doors. Sliding panels shall 
be equipped with two tandem ball bearing 
rollers, each capable of supporting 250 
pounds of moving weight. 
HARDWARE 
Hardware for Series 2000 sliding doors 
shall be the manufacturer's standard: Max-
imum Security hook lock with two five pin 
cylinders, flush finger pulls and adjustable 
tandem steel rollers. 
If custom hardware is to be furnished by 
others, template and physical hardware 
must be submitted prior to any fabrication. 
FINISH 
All exposed framing surfaces shall be free 
of scratches and other serious blemishes. 
Aluminum extrusions shall be given a caus-
tic etch followed by an anodic oxide treat-
ment to obtain . . . (Specify one of the 
following). 
an Architectural Class I anodic 
coating conforming to Aluminum Associa-
tion Standard AA-M12 C22 A44. Specify 
#125 Dark Bronze or #130 Black. 
A #100 Clear anodic coating con-
forming to Aluminum Association Standard 
AA-M12C22A31. 
III. EXECUTION 
INSTALLATION 
All items under this heading shall be set in 
their correct locations as shown in the de-
tails and shall be level, square, plumb, and 
at proper elevation and in alignment with 
other work in accordance with the manufac-
turer's installation instructions and ap-
proved shop drawings. 
Upon completion of the installation of the 
entrances, it shall be this contractor's re-
sponsibility to make all necessary final ad-
justments to attain normal operation of 
each door and its mechanical hardware. 
PROTECTION AND CLEANING 
After installation, the General Contractor 
shall adequately protect exposed portions 
of the aluminum entrance work from 
damage by grinding and polishing com-
pounds, plaster, lime, acid, cement, or other 
contaminants. The General Contractor 
shall be responsible for final cleaning. 
August 1989 
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IN THE FIRST DISTRICT COURT, COUNTY OF CACHE 
STATE OF UTAH 
STEPHANIE MCKAY, 
Plaintiff, 
vs. 
SMITH'S FOOD STORE AND DRUG 
CENTERS INC., et al 
Defendant. 
THIS MATTER IS BEFORE THE COURT upon a Motion for Summary 
Judgment. The hearing was conducted on March 25, 1996, and the 
Court allowed additional time for filing of supplemental memoranda 
and affidavits. However, the Court forgot that additional time was 
allowed for such filing and had taken the matter under advisement 
and issued a Memorandum Decision prior to Plaintiff's counsel 
having the opportunity to supplement the record. Upon realizing 
the error, the Memorandum Decision then was set aside and the 
matter thereafter reviewed afresh considering the supplemental 
memoranda, affidavits, and documents supplied by the parties. 
Having done so, the Court now reaffirms its earlier Memorandum 
Decision. 
In order to block a Motion for Summary Judgment, the party 
against whom the Motion is brought must show that there exists 
MICROFILMED ^ f?/tf 
DATE ^Lj£_____ /JUi 7> Ml 
ROLL NUMBER: ^ ^ / $\j? 
* 
* MEMORANDUM DECISION 
* Case No. 940000025 
MCKAY v. SMITH'S FOOD et al 
#940000025 
Page 2 
material issues of fact. The pleadings, memoranda, and affidavits 
filed in this case including the supplemental documentation does 
not demonstrate a substantial issue of material fact. To the 
contrary, the facts appear to be undisputed, at least those which 
are pertinent to addressing of the Motion. The argumentation on 
both sides of the Motion do not go so much to the facts or to 
issues of fact but rather to the standard of law to be applied to 
the otherwise undisputed facts. 
Both parties in support of their arguments have referenced the 
Restatement of Torts and also recent case law. The Court opined 
earlier in its Memorandum Decision that in order for the Plaintiff 
to prevail on the merits, she must show that the actions by 
Smith's, either in selecting the track or allowing it to be 
installed, or failing to maintain the same, involved an 
unreasonable risk of harm to her as an invitee. Under any reading 
of the Restatement or the case law as cited by both sides, the 
store owner, Smith's, is not an insurer of the Plaintiff, nor held 
to a standard of strict liability for a person who is injured on 
its premises. More particuarly, the Plaintiff must show that there 
was a duty owed by Smith's, that it breached that duty owed to her, 
and that the breach resulted in her harm before liability can be 
found, before she can be awarded damages, and in order to avoid a 
summary judgment under Rule 56. 
MCKAY v. SMITH'S FOOD et al 
#940000025 
Page 3 
There is no showing from the Plaintiff that in Smith's 
ordering and installing of the door, even though it was perhaps not 
specifically designed by the manufacturer for outdoor use, 
contributed to the injury. More specifically, there is no showing 
that Smith's was aware or had any reason to become aware of the 
fact that the door was not designated for outdoor use or more 
importantly, that its use in the location in the store was a breach 
of duty to the Plaintiff. What the Plaintiff has shown by expert 
opinion is the mechanism by which, or how, the door track failed 
and why it failed. 
The Plaintiff has suggested that the Defendant had a duty of 
ordinary care toward her in selecting, installing, and maintaining 
the door track in question. That is true, but there is nothing to 
indicate that ordering and installing a door, even if it was 
designed for inside use only, was in fact a negligent act. It must 
be shown that the duty was one that could or should have been known 
to the Defendant and that the duty was breached. There is nothing 
herein to indicate that the Defendant should have known that the 
door was an inappropriate door or even if Defendant did, that it 
was subject to the type of problems experienced. There was nothing 
to show if in fact the raising of the stainless steel cap was 
caused by an ice wedge and that the Defendant knew or should have 
known that would result. There is no showing that, if in fact the 
MCKAY v. SMITH'S FOOD et al 
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track was raised as a result of dirt or heavy use, the Defendant 
knew or should have known that would result. Moreover, there is no 
showing that in fact Defendant could or should have been aware of 
the fact that the track had actually raised as it seems to be a 
fact undisputed that it had not raised to a point that anyone 
should take notice of the same. 
Plaintiff has suggested that failure by the Defendant to have 
an inspection policy and inspect and maintain the track on a 
regular basis is an error and omission and therefore should result 
of a finding of liability. It may be an omission, but an omission 
does not always equate to an error or a failure in the Defendant's 
duty toward the Plaintiff. Was the alleged negligence of the 
Defendant its failure to have a policy or its failure to follow a 
policy? Moreover, in order for either of those to be negligence, 
it must be shown that in fact the Defendant had a duty to establish 
a policy and had a duty to maintain the door other than it did so. 
The testimony i-s uncontested that it did have a cleaning and 
maintenance program, though not specifically focused on the track 
of the door, but there is no reason shown for anyone to believe 
that such was necessary in order to avoid the problem which 
resulted. 
The landowner is liable for damages resulting in physical harm 
caused to invitees by a condition of the land only if he knows or 
*n -AO 
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by the exerc ise of reasonable care would discover the condi t ion and 
r e a l i z e s t ha t i t involves unreasonable r i s k or harm to i n v i t e e s . 
The undisputed fac ts contain no evidence that the Defendant knew, 
should have known, or by reasonable care could have discovered the 
condi t ion which apparently caused the injury to the P l a i n t i f f . 
The Defendant has c i t e d both English v. Kienke 848 P. 2d 153 
(Utah 1993) and Laws v. Blanding City, 893 P.2d 1083 (Utah Ct. App. 
1995) (c i ted?) . I t i s s e t t l e d t h a t the Defendant, though i t may 
have a high duty of care t o i n v i t e e s , i s not s t r i c t l y l i a b l e to 
i n j u r i e s o c c u r r i n g t o t h e i n v i t e e . A d d i t i o n a l l y , P l a i n t i f f 
d i s t i n g u i s h s s l i p and f a l l cases such as re la ted to food or th ings 
of t h a t n a t u r e on a f loo r caused by t h i r d p a r t i e s as opposed to 
dangerous condit ions under the exclusive control of, or caused or 
c r e a t e d by, the Defendant as t o the i s s u e of neg l igence and the 
s tandard to be appl ied. Here, there i s no question tha t the door 
in quest ion was under the cont ro l of the Defendant. That does not , 
however , i n d i c a t e i n and of i t s e l f , t h a t in f a c t a d a n g e r o u s 
cond i t i on came i n t o ex i s tence for which the Defendant i s l i a b l e . 
S t r i c t l i a b i l i t y i s not the s tandard for possessors or owners of 
land in Utah. The i ssue i s s t i l l before the Court as t o whether 
t h e u n s a f e c o n d i t i o n was known o r s h o u l d have been known by 
exerc i se of reasonable care on the par t of Defendant Smith 's and 
MCKAY v. SMITH'S FOOD et al 
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nothing supplied by Plaintiff's newly submitted memorandum and 
documentation demonstrate otherwise. 
Courts are reluctant to award summary disposition and 
especially in negligence cases because parties should have an 
opportunity to have their cases heard by the trier of fact on the 
merits. But the merits of the Plaintiff's case must include a 
showing of the duty, breach of that duty, and causation. There 
certainly is a duty shown and the duty is one of exercise of 
reasonable care for the benefit of the business invitee. Nothing, 
however, herein has been shown that Smith's failed to meet that 
standard of reasonable care. The fact that the accident occurred 
does not indicate a breach of that duty. It indicates that the 
track became damaged likely through the mechanism described by 
Plaintiff's expert and that the Plaintiff sustained an injury as a 
result thereof. Those facts are not an issue. What is an issue is 
whether Defendant Smith's had an obligation to do anything other 
than what it did in order to be aware of or remedy the situation. 
But nothing has been shown to indicate to the Court that a jury 
could reasonably consider as what Smith's did, or failed to do, was 
in breach of its duty. To suggest, as Plaintiff's expert did, that 
the failure was a result of using the standard plan calling for 
installation of an interior door is not a showing of negligence on 
behalf of Smith's. His conclusory statement that "It should have 
MCKAY v. SMITH'S FOOD et al 
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been anticipated and was a contributing factor in its failure", is 
insufficient to refer the matter to a jury. That, if the Defendant 
did not carefully keep the tracks or grooves of the doors clean at 
all times which may have allowed rocks, ice, and debris to interact 
with the traffic of the doors resulting in deformation of the 
product, does not demonstrate negligence. Plaintiff must show that 
failure to do so should have suggested to Smith's that the same 
involved unreasonable risk and harm to the invitees. There simply 
is no evidence that if the door was designed for interior use only 
that Smith's knew of that fact or that installing such door in an 
exterior location would involve unreasonable risk or harm to 
invitees. 
More specifically, with respect to whether the door failed as 
a result of dirt, ice or other contaminates, though that may be the 
underlying cause of the door's failure, there is not a showing that 
Smith's was or could have been reasonably aware of, or reasonably 
foreseen, that risk. No warning was provided to Smith's nor has 
there been any reason shown that a reasonable person should 
understand that ice, dirt, debris or heavy loads would cause the 
type of damage to the door which occurred. Under the facts here 
shown, Smith's had no reason to know of the existence of a steel 
cap much less that it might fail under conditions of dirt, ice, 
debris or heavy loads. Again, the burden is on the Plaintiff to 
MCKAY v. SMITH'S FOOD et al 
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demonstrate in such a case an unreasonable (foreseeable) risk of 
harm would occur to the business invitees. 
The Plaintiff's expert's Affidavit, though informative, was 
lacking with respect to the occurrence on the day in question or 
circumstantial evidence as to the condition of the track on the day 
of the accident. As to that, and as cited by the Defendant, the 
Plaintiff herself supplied the only information before the Court on 
that issue and testified that the cap was not raised high enough to 
be noticeable. 
Neither having nor enforcing a maintenance plan is the issue. 
The Defendant's Answers to Interrogatories which, despite arguments 
to the contrary by the Plaintiff, are admissible for this Motion 
indicate that the employees of Smith's were directed to inspect the 
floors and entryway at least hourly. But again the evidence before 
the Court is the condition which ultimately resulted in the 
Plaintiff's injury was not noticeable on the day in question. 
There is no' evidence to the contrary. In fact the evidence is that 
the door system has been used for many years without the type of 
damage experienced as shown in this case. If the Plaintiff had any 
evidence to the contrary, it has not been forthcoming. 
There has been no basis for the conclusion that the Defendant 
should have known that any of its actions would cause the cap to 
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become loose and cause a hazard to the Plaintiff. The Court can 
only conclude that accepting the Plaintiff's theory in this matter 
would seek to hold the Defendant liable for any defect on the 
premise regardless whether Smith's had any reason to know of the 
actual hazard or that its activity may contribute to the hazard and 
would in fact require the store owner to be strictly liable and 
place the store owner in a position of insurer. That is not the 
standard. If it were the standard, then Plaintiff would be 
entitled to summary judgment in her favor on the issue of liability 
and there would be no issue except for damages for the trier of 
fact. Plaintiff is not entitled under the case law to a summary 
judgment because this is not a strict liability case, it is one of 
negligence and the Plaintiff is unable to show that her injuries, 
as severe as they may be, were caused by negligent acts of the 
Defendant. Liability can only be imposed when there is some 
evidence that the Defendant knew or should have known of the 
condition and realized that it posed an unreasonable risk of harm 
to its patrons. Because there is no evidence that Smith's knew of 
the cap coming free or it should have known of the dangers of the 
cap coming free, summary judgment for Smith's is appropriate. As 
pointed out by the Defendant's Memorandum, to submit this matter to 
the jury would require the jury to speculate that the Defendant 
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should have known of the hazard when there is no evidence to 
support that assertion. 
Crittenden Paint and Glass Company and R & O Construction have 
also filed Motions for Summary Judgment on the basis that again the 
facts are not in dispute and the sole issue of law to be determined 
by the Court is whether the door track called for in the 
specifications of Logan's Smith's store was so obviously dangerous 
that no reasonable person would have installed it. Largely for 
reasons above stated and for reasons set forth in the Memoranda by 
Crittenden Paint and Glass Company and R & 0 Construction in 
support of their Motions for Summary Judgment, the same are 
granted. 
United States Aluminum Corporation likewise filed a Motion for 
Summary Judgment and for reasons set forth in its Memorandum and 
for the reasons set forth in the foregoing which has application to 
United States Aluminum Corporation's Motion for Summary Judgment, 
the same is granted. 
Based on the foregoing, the Memorandum Decision earlier issued 
is reaffirmed, and counsel for Defendant Smith's Food Store is 
directed to prepare a formal Order and Judgment in conformance 
herewith. 
DATED this I day of May, 
BY 
_JUDGE GORDON £hv LOW 
FIRST DISTRICT COURT 
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